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PUNJAB AND HARYANA HIGH COURT

CHANDIGARH BENCH

Civil Writ Petition No.10096/1999

D.D. 02.02.2000

The Hon'ble Mr. Justice R.S. Mongia

The Hon'ble Mr. Justice J.S.Narang

Anil Kumar – Petitioner

–vs-

State of Haryana & Anr. - Respondents


Held – Since the posts in the H.C.S. (Ex. Branch) & Allied services are filled through competitive examination, which is a major part of selection, and is followed by interview, we are of the view that the petitioners have no case to ask for preference over the other ex-servicemen.


We find no merit in these writ petitions, which are hereby dismissed.

JUDGMENT


This order will dispose of civil writ petition Nos. 10096 of 1999 and 492 of 2000 involving the identical questions of law.


In CWP.NO. 10096 of 1999, Petitioner Anil Kumar is the son of an armed service personnel, who died in action in war with the Pakistan in the year 1971.  Petitioner in the other writ petition viz. CWP 492 of 2000, namely Dilbag, who was working as Airman in the Indian Air Force, was discharged on January 31, 1991, from the Air Force.  The reasons given for the discharge were "medically boarded out."  In the pension Certificate, issued to the said petitioner, it has been mentioned that the petitioner was suffering from Bronchial Asthma, which was accepted as attributable to/aggravated by service and was assessed at 30% for two years as the disability element and was accordingly granted disability pension.  Both the petitioners applied for Haryana Civil Service (Executive Branch) and Allied Services in response to an advertisement, Annexure P1, issued by the Haryana Public Service Commission.  The last date for submitting the applications was April 15, 1997.  The petitioners appeared in the competitive written test and after qualifying the written test, they were called for interview, but ultimately they did not make the grade for appointment.  The grievance made in the present writ petitions is that as per Haryana Government instructions, dated March 06, 1972, issued by the Chief Secretary to all Heads of Departments under the subject " Rehabilitation of disabled ex-servicemen personnel and dependents of those killed /disabled in action."    It had been provided that reservation for the ex-servicemen should be in the following order:-


" (a)  Reservation:

The existing reservation in respect of civil posts for ex-                                                                                 servicemen should be utilized in the order given below:-

(i) disabled ex-servicemen with disability between 20%  to  50%

(ii) upto two dependents of service personnel killed/disabled beyond  50%

(iii) other ex-servicemen."


Petitioner in CWP 492 of 2000 (Dilbag) claimed that he fell in category (i) above, whereas petitioner in the other case claimed that he fell in category (ii) above and, therefore, they should have been given appointment to the H.C.S. (Executive Branch)  and Allied Services in preference to candidates from category (iii) above.  In fact, according to the petitioners, the appointments have been made from category (iii) in derogation of the rights of the petitioners.  In CWP NO. 10096 of 2000, notice of motion had been issued.  Reply has been filed.  Learned Counsel for the respondents drew our attention to the following part of the instructions.  Annexure R.1 with the written statement, which is a complete set of instructions dated March 06, 1972:-



"(c)  procedure for appointment:



  (i)  Class III and IV  Posts:

As and when a vacancy reserved for ex-servicemen arises, intimation will be sent to the Employment Exchange (special cell for employment of Ex-servicemen) by the appointment authority.   It will be indicated therein that only names of disabled servicemen (disability between 20% to 50%) and the dependent of those killed / disabled beyond 50% in action should be recommended for that post.  The appointing authority will also intimate to the Employment Exchange the relaxed qualifications, if any, fixed by the appointing authority in that particular case.

If the names of above two categories are not available with the Employment Exchange and the appointing authority has no application of these categories pending with it, then the names of other ex-servicemen will be called for to fill that post.

The appointment of disabled ex-servicemen (disability between 20% to 50%) and of the dependents of those killed / disabled beyond 50% in action will be made on ad hoc basis in the first instance and later their cases will be referred to the Haryana Subordinate Services Selection Board for regular appointment.

(ii) Class I and II posts:

For Class I and II posts of which recruitment is not made through competitive Examination, the appointing authority while forwarding the requisition to the Haryana Public Service Commission will also forward a copy to the Director, Employment Haryana (special cell for employment of Ex-servicemen).   If the names of disabled ex-servicemen (disability between 20% to 50%) and dependents of those killed / disabled beyond 50% in action are available with the Employment Exchange then those names will be sent by them to the Haryana Public Service Commission. within 10 days of the receipt of the names from the Director of Employment, the Haryana Public Service Commission will first interview those persons and if any among them is found suitable, he will be appointed to the post.  In case no name is sent by the Director Employment out of the above two categories, or if out of the names sent by the Director Employment no one is found suitable by the commission then other ex-servicemen will be considered for the post.

(The procedure for recruitment of other ex-servicemen will continue to remain as at present.")

On the basis of para (c) (ii) above, learned counsel for the respondents argued that the instructions dated March 06, 1972 are not applicable to fill in those posts in Class I and II of which recruitment is made through competitive examination.  For Class I and II these instructions will be applicable only if the appointment is made otherwise than through competitive examination.  Since, according to the counsel, in the present case, the appointments to the HCS (Executive Branch) and Allied Services are made through competitive examination, which is a major part of selection and then followed by interview, these instructions would not be applicable in the case of the petitioners.  Consequently, all ex-servicemen are to be treated alike and not to be given reference one over the other as contended by the learned counsel for the petitioners.


After hearing the learned counsel for the parties, we are of the view that there is substance in the argument of the learned counsel for the respondents.  Instructions, dated March 06, 1972 are very clear that for to filling in the posts in Class I and class- II, the instruction would be applicable only if the posts are to be filled without reference to any competitive examination.  Since the posts in the HCS (Executive Branch) and Allied Services are filled through competitive examination  which is a major part of selection, and is followed by interview,  we are of the view that the petitioners have no case to ask for preference over the other ex-servicemen.

   

We find no merit in these writ petitions  which are hereby dismissed.

***

SIKKIM HIGH COURT

Writ Petition No.3 of 1996

D.D. 21.5.1996

The Hon'ble Mr. Justice Malay Sengupta, Judge

Bimal Rai & Others  - Petitioner

–vs- 

Sikkim P.S.C. - Respondent

All appointments made after 1.7.95 should be brought under the reservation scheme

Held - Even though posts were advertised as general category vacancies before adopting reservation policy as the recruitment process was held after adopting the reservation policy roster policy has to be applied. 

In selection process to recruitment to 5 posts of A.C.F. by direct recruitment under Sikkim Forests Service (Recruitment) Rules 1976 – 2 posts in General category were advertised on 20.4.96 – Reservation policy of Central Govt. was adopted on 1.7.95 – 3 more posts were advertised as per the reservation policy on 28.9.95 – For the purpose of selection process PSC clubbed the candidates of both advertisements but treated 2 vacancies advertised under 1st notification as unreserved category and reservation policy was applied only to 3 posts advertised under 2nd notification – while up holding the selection process the High Court has held all the 5 posts should be treated under reservation policy and roster should be applied in view of the decision of the Supreme Court in R.K.Savharwal's case (1995) 2 SCC 745.

1. AIR 1966 Mysore 36 (Kenchiah –vs- State L.R. Committee)

2. 1980 A.I. Service Law Journal 153 (Dr.Dhrubashkarn –vs- Osmania University)

3. AIR 1986 Supreme Court 1043 (Om Prakash –vs- Akhilesh Kumar)

4. 1989(1) A.I. Service Law Journal (Dr.Gorakhnath Misra –vs- Goa University)

5. AIR 1990 Supreme Court 2063 (Triloknath Singh –vs- Bhagwandi Misra)

6. AIR 1992 Madras 359 (Esthar Kavitha –vs- Sate of Tamilnadu)

7. (1995) 2 S.C.C. 745 (R.K.Savharwal's case)

8. (1995) 3 S.C.C. 486 (Madan Lal's case)

JUDGMENT

 This case arises out of an application filed under Article 226 of the Constitution of India by the five petitioners against the State Public Service Commission and its officials and also members of the Selection Committee and five other persons who are alleged to have been selected and recommended to the Government by the State Public Service Commission for appointment in Government post.

2.
The fact of the case, in short, is that the Government of Sikkim decided to fill up nine posts of Assistant Conservator of Forests. The decision was to fill up four of such posts by promotion from officers working in the feeder posts and five by direct recruitments.  An advertisement to that effect was published on 24.6.1995 wherein two vacancies in the general category were indicated.  Sometime later, on 28.9.1995, another advertisement came out for the same posts and this time the number of vacancies were indicated as three.  A break up for these three posts were also noted and it was one post from Scheduled Caste category, one post for Other Backward Classes category and one post for unreserved category. It was further indicated in the said advertisement dated 28.9.1995 that those candidates who already applied in response to the advertisement dated 24.6.1995, if belonging to Scheduled Caste or Other Backward Classes category, might apply for the reserved posts after obtaining necessary caste certificate from the concerned authorities.  The two above noted advertisements were respectively categorized as old system, meaning thereby without any reservation, and new system which includes provision for reservation.

3.
In between the two advertisements the policy of the Central Government with regard to reservation of posts was adopted by the Government of Sikkim and by a Notification dated 1.7.1995 the percentage of reservation for different categories was indicated.  By another Notification dated 5.7.1995 it was declared that all appointments in the vacancies to the direct recruitment posts in the Government and Public Sector Undertaking as on 1.7.1995 would stand frozen.  A further notification came out on 26.8.1995 indicating the model 100 point roster which was to take effect from 1.7.1995.

4.
The recruitment in the Forests Service of the State of Sikkim is to be governed under Sikkim Forests Service (Recruitment) Rules, 1976.  In conformity with the provision of the aforesaid Rule, a separate rule for competitive examination for direct recruitment together with fixation of syllabus, etc. was notified on 22.6.1995.  The Public Service Commission received 101 applications in total in response to the two advertisements.  84 and 17 were the figures respectively.  On scrutiny of the applications, 85 (75 of first and 10 of second advertisement) candidates were found to be eligible.  These candidates were to appear in an endurance test for preliminary screening and examination of their suitability test.  A total number of 60 candidates were present for endurance test and all of them were selected for the written examination.  Out of the above 60 successful candidates 59 appeared in the written test. Out of these 59 candidates, 34 candidates obtained the minimum qualifying marks but 22 candidates who obtained an aggregate of 50% and above marks in the written test were called for viva-voce test.  After adding the number obtained in the written test as well as in the viva-voce test, a list was prepared according to merit.  This list included all categories of candidates. It was, however, contended to us that five names were recommended by the Public Service Commission to the Government and while preparing the list of these five candidates it was kept in mind that the first two candidates should be from General category as they so applied in response to the first advertisement.  Three candidates of the second list was however prepared in terms of the roster system.

5.
The petitioners' contention is that the idea of keeping the two vacancies which were first advertised for, in the General category was not in conformity with the spirit of the existing law and judicial decisions relating to reservation in Government and Public Sector Undertakings in India. They have also challenged the formation of the Selection Committee for selection of the candidates. They have criticized the rule prepared for the recruitment process.  The shortlist for calling the candidates for interview is also a matter in dispute.  The proportion of marks allotted for viva-voce test has been challenged as having not been in conformity with the provisions of the rules in this respect we are now to deal with these objections.

6.
It has been argued that the writ petition itself is hit under the principle of waiver or estoppel.  It has been contended that the petitioners did not object to the process of selection or to the composition of the Selection Board at proper time and have come forward with various objections only after the result was somehow known to them.  Decision reported in AIR 1986 Supreme Court 1043 (Om Prakash versus Akhilesh Kumar) has been referred to by the respondents.  The fact of Om Prakash's case varies from the fact of the case before us.  Hence, the respondents cannot claim much benefit out of it.  It is the settled principle of law that there cannot be waiver or estoppel against statute or against fundamental rights.  Basheshar Nath's case as was reported in AIR 1959 Supreme Court 149 may be referred to in this context.  From an overall assessment we do not think that the petition is worthy of being nipped into bud on the plea of waiver or estoppel.

7.
Before we start with various other contentions of the petitioners covering different aspects we should note that the selection and/or recommendation was made by the Public Service Commission of Sikkim and it is needless to mention that Public Service is an expert, specialized, autonomous body so far as recruitments in public services are concerned.  A court cannot sit on appeal over the decision of the Commission nor the court is authorized to make is own evaluation setting aside the same done by any Commission.  But what the Court is within its competence to do in such matters is to see if the process of selection had been made judicially and justly.  If any lacuna is found in the very selection process adopted by the Commission the Court can very well intervene in the matter.

8.
Learned Advocate for the petitioners contended that no appropriate rule for the recruitment process had been framed for recruitment in such cases.  Rule 4 of the Sikkim State Forest Service (Recruitment) Rules 1976 as have been amended from time to time prescribes the method of recruitment to the service.  It is described that the recruitment against the vacancies would be by direct recruitment and by promotion on 50:50 ratio.  In the instant case, the recruitment is direct. While Rule 5 deals with recruitment by selection which means promotion, Rule 8 deals with the direct recruitment and it should be by competitive examination.  Rule 8(2) says 'The examination shall be conduced by the Commission in accordance with such rules and syllabus as the Government may, from time to time, make in consultation with the Commission'.  It has been contended that no rule so far as the process of recruitment or so far as prescribing the syllabus has been framed in proper manner.  We find that a rule was framed by the Government detailing procedure and syllabus for the competitive examination of candidates for the posts of Assistant Conservator of Forests.  It was notified on 22.6.1995.  The notification and the Rule have been annexed to the writ petition itself. It has been criticized on behalf of the petitioners that though Rule 8(2) contemplates consultation with the Commission, there is no note in the Rule that the Commission was consulted.  To counter this argument it has been contended on behalf of the Sikkim Public Service Commission that there were series of correspondence between the Government and the Commission over the rules and syllabus and accepting the suggestions of the Commission, the Government made certain changes in the proposed rule and ultimately it was published with amendments and modifications as suggested by the Commission.  Therefore, effective consultation was made. Another point of argument on behalf of the Commission is that it is the Commission who is contending that the rule was published on proper consultation with the Commission.  Hence, nobody or no other organization can question the matter of consultation of the Commission in the matter of framing of rules and syllabus.  This argument sounds very cogent and we cannot accept the argument advanced by the petitioners in this respect.

9.
The petitioner also contended that the Committee framed for taking viva-voce test of the petitioners was not properly constituted.  It has been contended that a Committee has been prescribed under the Rule of 1976 for recruitment by selection but no such Committee has been suggested in any other provision of the rule for direct recruitment and, therefore, we should be guided by Rule 26 which deals with the residuary matters and provides that where the rule is silent about any particular provision it should be regulated by the rules and orders applicable to other officers of the Government of equivalent status.  Therefore, it has been argued, that the committee prescribed under Rule 1(a) of the Sikkim Government Establishment Rules under heading 'Government of Sikkim Decision' should be applicable in the instant selection process.  We cannot accept this argument as we find that it relates to promotional posts only, not to any direct recruitment.  We should keep it in our mind that in the instant case the Commission appointed a Committee with eminent persons in the field of forestry and agriculture.  The members had enormous academic qualification and/or experience.  There cannot be any provision in any rule prescribing names or designations of persons who may be included in any selection committee as experts.  We must have some faith and reliance over the prudence and independence of the Commission.  Instant is the case where the Committee formed by the Commission before us were in order and dependable.  Decisions reported in AIR 1966 Mysore 36 (Kenchiah versus State L.R. Committee), AIR 1990 Supreme Court 2063 (Triloknath Singh versus Bhagwandi Misra) and 1090 (1) A.I. Service Law Journal (Dr.Gorakhnath Misra versus Goa University) Page 66 have been referred to in this context.  None of the three decisions help the petitioner in any manner.  In 1966 case the Committee was not constituted in compliance with the rule.  "Here there is no violation of any rule.  Moreover, in that case the rule prescribed inclusion of one of the members with special knowledge in the matter of recruitment of the post concerned.  Nothing has been prescribed in the instant case, even then two of the members were having technical qualification and experience in the discipline of the service for which the recruitment was contemplated.  In 1989 case, the Court observed that the Committee was not constituted according to law, and hence, its recommendation was held to be invalid.  In 1990 case it was indicated that an expert in the line ought to be included in the Committee.  In our case it was so done. Therefore, nothing wrong in this respect.

10.
The record shows that though the minimum qualifying aggregate marks was 40%, but the Commission or the Board called only those candidates who secured atleast 50 marks in aggregate, for the viva-voce test. By following such a principle they called only twenty two candidates for interview though according to the rules the number should have been five times the number of vacancies notified for recruitment.  According to the petitioners atleast twenty five persons should have been called for the interview.  If all persons securing 40% marks were called for interview, the number would have been 34. This figure is much above 25. Hence, a cut off figure becomes obvious. It is not an illegality.  Short listing of candidates to be called for interview is an approved phenomenon.  Decision reported in (1994) 6 Supreme Court Cases 293 (M.P.P.S.C. vs. Navnit Kumar) may be referred to.  In Ashok Kr. Yadav's case 2/3 times of the number of vacancies has been prescribed.  Moreover, there would not have been any sense in calling for candidates securing less than 50% marks in aggregate.  If the entire 50 marks allotted for viva-voce test was given to the candidates securing less than 50% marks in the written test, their position would have been not within 12/13 candidates.  Thus even taking a hypothetical proposition, calling up candidates securing less than 50% marks in aggregate in the written test would not have caused any benefit to them.

11.
The allocation of marks in the viva-voce test is also a subject matter of controversy.  The rule shows that 400 marks were allotted for written examination and 50% marks was allotted for viva-voce test.  The petitioners object to such allocation of marks.  The record shows that initially the marks for viva-voce test was proposed to be 100 and on acceptance of the suggestion of the Public Service Commission it was reduced to 50.  The proportion of 400:50 for written test and viva-voce test are quite reasonable.  The decision in Ashok Kumar Yadav's case as reported in AIR 1987 Supreme Court 454 may be referred to where it has been held that marks allotted for viva-voce test should not be beyond all reasonable proportion and has prescribed 12.2% to be reasonable.  In our case the proportion is perfectly of that degree.  Therefore, this argument also does not stand.

12.
The next argument is that there was no classification for marking in the viva-voce test.  Decisions reported in 1980 A.I. Service Law Journal 153 (Dr. Dhrubashkarn versus Osmania University) and in AIR 1992 Madras 359) (Esthar Kavitha versus State of Tamilnadu) have been referred to.  These cases do not lend much support to the petitioners.  Moreover, we should point out that while we went through the files maintained by the Public Service Commission in the matter of selection, it was notified that out of 50 marks, 10 marks were allotted for personality test, 10 for general knowledge, 20 for professional knowledge and 10 for University results.  Therefore, we finds that marks on different heads were allotted for evaluating the merit and suitability of each of the candidates.  Even if it was not there, the selection process would not have been vitiated.  Madan Lal's case, as reported in (1995) 3 Supreme Court Cases 486 (at page 494) may be referred to.

13.
It has also been argued that no marks have been allotted to the persons having experience in the line.  The aforesaid decision reported in AIR 1987 Supreme Court 454 have been referred to where some latitude was recommended to be given to ex-servicemen.  Concessions to ex-servicemen stand on a different footing.  Such cannot be done for someone working in the Government in some other capacity.  We have already noted that 20 marks were allotted for professional knowledge.  Definitely persons having experience in the line must get some extra for their proficiency. Moreover, age concession has been provided to the candidates already in government employment.  Nothing else can a government employee sitting as a candidate may expect. We propose to reject this contention alone.

14.
Comments were made about the quality of the examiners or about their competence to examine suitability of the candidates.  We have gone through the files of the Commission    relating to the process of examination in the instant case.  I find that the questions for written test were set by eminent persons from different universities like Calcutta, Burdwan, Bangalore, etc.  The evaluators were also from different universities of India.  The viva-voce board comprised the Chairman of the Service Commission retired Chief Conservator of Forests-cum-Secretary of Forests and Joint Director of I.C.A.R.  We think these personalities to be above controversy.

15.
Next comes the very vital question as to reservation policy.   We hve already noted that on 24.6.1995 two posts were advertised for, without keeping any reservation for any backward class.  Learned Advocate for the petitioners took us through Rule 8(3) of the State Forest Service (Recruitment) Rules which provides provision for reservation for candidates belonging to Scheduled Castes and Scheduled Tribes.  He contended that the said provision is in conformity with Article 16(4) of the Constitution of India but the advertisement dated 24.6.95 had given a goby to the policy of reservation.  Learned Advocate General contended that the Government could not frame rule in this respect and ultimately the reservation policy was adopted by the State Government with effect from 1st July, 1995 and it was notified in the Gazette on 5.7.1995.  The State Government also adopted the roster policy of the Government of India and it was notified on 26.8.1995 in the Official Gazette.  Since the reservation policy was accepted by the Government, in the second advertisement made on 28.9.1995 for three more posts of Assistant Conservator of Forest, reservation was provided.

16.
The Public Service Commission, under the instruction from the Government, treated the two vacancies which were advertised on 24.6.95 as unreserved vacancies and the three vacancies which were advertised for subsequently on 28.9.1995 were treated as general and reserved vacancies as per roster.  Thus the first two vacancies were treated as unreserved, third as reserved for Scheduled Tribe, forth again as unreserved and the fifth for Other Backward Classes.  The Commission sent their recommendation to the Government accordingly.  The instruction of the Government as noted above was under a letter dated 11.9.1995 indicated that all posts under direct recruitment advertised prior to 1.7.1995 would be dealt with under the old system and the remaining three posts, advertised after 1.7.1995, to be filled up by direct recruitment would be as per the roster system.  But from the letter of the Government to the Public Service Commission dated 15.7.1995 we find that in that particular year the direct recruitment vacancy was five and the promotion vacancy was four.  The letter however did not mention about the roster or so.  In response to the above letter of the Government, the Commission indicated in their letter dated 1.8.1995 addressed to the Editor, Sikkim Herald that the number of posts of Assistant Conservator of Forests by direct recruitment had been increased from two to five.  Therefore, the Commission expressed the view to club all the vacancies as were standing during that period and held the total direct recruitment vacancy for the year 1995 as five.

17.
After taking the decision for reservation in the direct recruitment with usual break-ups for Scheduled Castes, Scheduled Tribes and other Backward Classes, the Commission issued a Notification on 5.7.1995 wherein it was stated 'All appointments in vacancies to the direct recruitment posts in the Government and Public Sector Undertakings as on 1.7.1995 will stand frozen with immediate effect to implement the reservation policies.'  Therefore, all appointments in the vacancies standing on 1.7.1995 was to be filled up according to the reservation policy which was ultimately brought under roster system.  It has been argued on behalf of the respondents that since the two vacancies were advertised for before the reservation policy was implemented within this State, those two vacancies should not come under the reservation policy or under the roster system.  Decision of the Supreme Court in R.K.Savharwal's case reported in (1995) 2 Supreme Court Cases 745, has been cited.  In the said decision Hon'ble Supreme Court dealt with 'posts' and 'vacancies' for the purpose of working out the percentage of reservation.  It was ultimately held that percentage of reservation had to be worked out in relation to the number of posts which form the cadre strength.  The concept of 'vacancy' has no relevance in working out the percentage of reservation.  In the instant case before us there is no scope for any controversy between 'posts' and 'vacancies' because all these posts constituted the cadre and were lying vacant on the relevant date.  We cannot appreciate the approach of the Government that "wherever direct recruitment process had commenced by advertisement prior to 1.7.1995, they shall be dealt with under the old system."  This line appears at Clause 4(vi) of the Office Memorandum dated 4.9.1995 of the Department of Personnel, Government of Sikkim.  This concept if highly illogical and not in consonance with the spirit of reservation policy.  All appointments to be made after 1.7.1995 should have been brought under the reservation scheme.  Any advertisement for recruitment made prior to 1.7.1995 cannot take away the right of the candidates coming under the reserved category when the recruitment was yet to be made.  In our case before 1.7.1995 only the advertisement came out.  The process of selection cannot be said to have been started in real terms.  Even the last date of receipt of application was fixed on 17.7.1995.  Therefore, we do not consider it proper to keep the posts, advertised for on 24.6.1995, outside the scope of reservation policy.

18.
It would also be pertinent to note that in the second advertisement there was indication that those belonging to the reserved categories having applied for in response to the first advertisement were eligible to apply for the reserved posts with appropriate certificates.  No provision was made for those belonging to unreserved category and applying in response to the first advertisement, to have a chance to come within the purview of the second advertisement where also one post was reserved for the general category.  Therefore, the candidates within the unreserved category and applying in terms of the first advertisement had to remain contended with two posts only and missing the chance to be considered against unreserved vacancy in terms of the second advertisement.  The Public Service Commission decided to keep the posts covered by two advertisements into separate categories but while dealing with the recruitment process they had, however, amalgamated the candidates who applied against both the advertisements.  We find that for all practical purpose the Commission clubbed the candidates of both the advertisements though they treated the first two vacancies to be of unreserved category.  By doing so they have given a goby to the reservation policy or the roster system.

19.
To sum up, we may note that we do not find any breach of the provision of recruitment rules.  Nor do we find anything under which the recruitment process can be held to be bad.  Hence, we do not propose to interfere with the final result sheet of all the 22 candidates. But we cannot endorse the step taken by the Public Service Commission, obviously under written direction given by the Government, in the matter of non-observance of the roster policy or reservation policy so far as the two posts coming under the first advertisement are concerned.  All the five posts should be treated under the roster policy and recommendations should be made by the Public Service Commission with respect to all the five posts in conformity with the roster policy, without making any change to the final result arrived at by the Commission.

20.
For practical purpose, the final result sheet may be splitted up in four categories of unreserved, S.T., S.C. and O.B.C.  Recommendations from each of the categories as arranged in order of merit, may be made according to roster.  For the present the recommendation would go from the aforesaid merit lists of four categories in the order as mentioned in the Notification dated 26.8.1995.  To be precise, the first name in the recommendation list would be the first successful candidate in the S.T. list, the second name would be the top most in the unreserved list of merit, the third would be the first from O.B.C. merit list.  The fourth would be the second of the unreserved merit list.  There would be some difficulty in recommending the fifth name as the fifth is to go to the Scheduled Caste group as per roster, but there was only one Scheduled Caste candidate and he too was not found suitable by the Commission.  The fifth vacancy is therefore to be carried forward or be treated in some other manner as prescribed under the Rules.

21.
With these observations, the writ petition is allowed in part on contest.  The final result arrived at by the Public Service Commission is left undisturbed.  However, recommendations made by the Commission to the Government on 23.2.1996 for appointment should be modified and made afresh in the light of the observations made in the body of the judgment.  There would be no order as to costs.       







***

Review Petition Nos.2 & 3 of 1996

D.D. 27.6.1996

The Hon'ble Mr. Justice Malay Sengupta

Bimal Rai & 4 Ors. – Petitioners

Vs.

Sikkim P.S.C. & Ors – Respondents

Cases referred:

1. (1995) 2 SCC 475 (R.K.Savharwal's case)

JUDGMENT

We are considering two review petitions arising out of a judgment passéd by this Court on 21.5.96 in Writ Petition No.3 of 1996. 

2.
Review Petition No.2 of 1996 has been preferred by the Sikkim Public Service Commission while the review petition No.3 of 1996 has been filed by most of the petitioners of original writ petition No.3 of 1996.  There was a day's delay in filing this review petition No.3 of 1996.  Causes shown for the delay are accepted and the delay is condoned and Misc. Application No.30 of 1006 is disposed of.

3.
Since the questions involved in both the review petitions are of identical nature they are taken up together for consideration with the consent of the parties.

4.
In review petition No.3 of 1996 number of points were raised challenging the process of selection.  All these points were already dealt with in the judgment itself and do not warrant any reconsideration by the Court while dealing with the review matters.  However, the common point of argument in both the review petitions circles around paragraph 20 of the judgment dated 21.5.96, which we may now deal with.

5.
In the judgment in paragraph 20 it was observed that "there was only one Scheduled Caste candidate and he was not found suitable by the Commission."  The Public Service Commission submits that it is not factually correct and the candidate with the roll No.14 (Shri Suraj Kumar Thatal) actual belongs to Scheduled Caste category and he is the lone successful Scheduled Caste candidate.  It has been submitted that in the result sheet that roll No.14 was shown as general candidate as he was not coming within the consideration zone for appointment.  The Public Service Commission regretted that because of such an omission the Court had to make observation as above. Whatever be the reason it really speaks very bad on the part of the Public Service Commission to make such a grave omission resulting in creation of lot of confusion.  Whatever be the consequences in the matter of appointments a spade must be called a spade and whatever be the position of a particular candidate in the merit list he should have been properly categorised.

6.
Anyway, the Government would definitely scrutinize the academic diplomas, age certificate etc. together with caste certificate before making the appointments.  Let us, under the given circumstances, accept the candidate at roll No.14 (Shri Suraj Kumar Thatal) as a Scheduled caste candidate.  His case may now be taken up by the Government for appointment, if he comes within the roster and after due scrutiny of his caste certificate.

7.
The next question is that in paragraph 20, this Court observed that the final result sheet should be splitted up in four categories of unreserved, Scheduled Tribe, Scheduled Caste and Other Backward Class.  This Court further observed that as per model roster the first successful candidate of the Scheduled Tribe list should be appointed, the second name would be the top most of the unreserved merit list, third would be the first from the O.B.C. list and the fourth will be the second of the unreserved merit list.  The fifth would be obviously gone to S.C.  if any S.C. candidate was found in the merit list, otherwise the fifth vacancy would be carried forward or would be considered in some other manner as prescribed in the rules.

8.
It has been stated that if the appointments are made in terms of paragraph 20, taking unreserved candidates as the candidates of sects other than those of reserved categories, there would be anomaly and confusion.  A copy of the Government of India Notification No.36012/13/88-Estt (SCT) dated 22.5.1989 has been produced on behalf of the Public Service Commission to say that paragraph 2 of the said notification denotes that the S.C. and S.T. candidates who are selected on their own merit without relaxed standards along with candidates belonging to the other communities, will not be adjusted against reserved share of vacancies.  The reserved vacancies will be filled up separately from amongst the eligible S.C. and S.T. candidates which will thus comprise S.C. and S.T. candidates who are lower in merit.  The learned Advocate General rightly points out that the notification simply spells out the views expressed by the Supreme Court in R.K.Sabharwal's case reported in (1995) 2 SCC 475 (at para 4).

9.
To appreciate the argument and counter argument, we may quote from the recruitment file of the Sikkim Public Service Commission the final result of 10 top qualified candidates with the categories they belong to:

1. S.T.

2. OB.C.

3. S.T.

4. Unreserved

5. S.T.

6. Unreserved

7. O.B.C.

8. Unreserved

9. S.C. (shown as 'general' in the list)

10. O.B.C.

10.
For the present there are 5 vacancies.  If one goes strictly by the roster, the vacancies to be filled up would be as follows:

1. S.T.

2. Unreserved

3. O.B.C.

4. Unreserved

5. S.C.

11.
But, if the selection is made as per the circular and the order of Supreme Court, the vacancies are to be filled up by candidates as follows:

The two unreserved vacancies should be filled up by the first two candidates of the merit list, irrespective of the categories they belong to.  Incidentally in the instant case they are S.T. and O.B.C.  The third vacancy would be go to S.T., the fourth to O.B.C. and the fifth to S.C. as pr model roster.  Thus the selection would be for candidates at Sl.No.1, 2, 3, 7 and 9 of the merit list, as noted in para 9 above.

12.
Taking a hypothetical case, if the number of vacancies increase to 9 that means 4 more vacancies are created, the same according to the model roster system would come to Unreserved, S.T., Unreserved and O.B.C. But applying the circular and the Supreme Court decision the two unreserved vacancies out of these four would again go according to the merit.  In the instant case it will then be Unreserved and S.T. (Sl.Nos.4 and 5 of the combined merit list noted in para 9 above) and the rest two vacancies will go to S.T. and O.B.C. as per model roster and thus for the new 4 vacancies the distribution would be as follows:

1. Unreserved (Sl.No.4 of the combined merit list)

2. S.T. (Sl.No.5 in the combined merit list)

3. S.T. (Some one even below Sl.No.10)

4. O.B.C. (Sl.No.10 of the combined merit list)

13.
Thus, it is apparent that if by way of applying the above noted principle, the first 5 seats are filled up, not a single seat would go to any member of the community not coming within the reserved variety of communities and it would mean 100% reservation for the reserved categories.  Even if the vacancy number is increased by 4, 3 more would go to the reserved categories and 1 only to unreserved.  Thus for 9 vacancies there will be only one from the category other than reserved and rest 8 from the reserved categories.

14.
Learned Advocate for the petitioners in review petition No.3 of 1996 has opposed vehemently such a situation.  He contends that time is not far off when candidates from categories other than the reserved categories would have to knock at the doors of the Courts to have some posts for them.  Further contention is that as a matter of principle the Supreme Court has held that by no means the reservation should exceed 50%.  Keeping that in view the model roster has been prepared.  But in a round about manner the number is going up and a new ratio of percentage comes in which in all cases in much above 50%.

15.
We can appreciate the sentiment of the petitioners who curse themselves for not coming within any categories of reservation.  But sorry, we can't help till the views of the Government and of the Court changes.  The decision of he Supreme Court is binding on everybody and Article 141 of the Constitution of India stands on the way.

16.
Therefore, we must hold that the para 20 of the judgment dated 21.5.96 should be read in the light of the observations made by the Hon'ble Supreme Court in Sabharwal's case and in terms of the notification issued by the Government of India on 22.5.89 and that if candidates from the reserved category come up at the top of combined merit list, they should be given the selection irrespective of the category to which they belong and in the event of their appointment to the said post their numbers cannot be added and taken into consideration for working out the percentage of reservation.

17.
The Public Service Commission would send the complete merit list to the Government.  This merit list would be the same as finds place in the record of Public Service Commission as 'Final List' dated 12.2.96, in addition to which they would indicate the categories to which each of such candidates belong.

18.
The Government would make appointments from the list in terms of prescribed rules, the Government of India circular and the decision of the Supreme Court, after scrutinising documents of age, qualification, residence, caste etc.

19.
With these observations the Review Petition No.2 of 1996 and 3 of 1996 are disposed of on contest without cost.

***

Petitioners have no case to ask for preference over the other Ex-servicemen.

2002 (3) SLR 310

Sansar Chand Atri Vs. Stae of Punjab & Anr. (S.C.)

A.  Punjab Recruitment of Ex-Servicemen Rules, 1982, Rules 2(e) and 3 – Army Rules, 1951, Rule 13(3)(ii)(iv) – "Ex-Serviceman" – A person in the Army who has earned pension after putting in the requisite period of service before leaving Army whether "at his own request" or on being released on any ground should be treated as an ex-serviceman – No rational basis for excluding those discharged or released from service after earning pension – It is only after considerable period of satisfactory service member of armed forces became entitled to pension  - Mere fact that if he voluntarily quits the service with the consent as employee, he should not be placed in a disadvantageous position for claiming the benefit of reservation for ex-serviceman.





(Para 10)

B.  Constitution of India, Articles 14, 16 and 226 – Punjab Recruitment of Ex-Servicemen Rules, 1982, Rules 2(e) and 3 – Ex-servicemen – Reservation – All ex-defence service personnel are to be treated as a class separate from other candidates for the purpose of offer of jobs and no differentiation or discrimination can be made amongst them – If the contention that appellant has been discharged from Army at his own request is accepted then it will create a class within a class without rational basis and therefore, becomes arbitrary and discriminatory.
                     (Para 9)

***

Ex-Servicemen

1982 (2) Kar.L.J. 345

W.A. Nos. 629 to 632 /1981

D.D. 10.2.1982

State of Karnataka Vs. Harish


Karnataka Recruitment of Gazetted Probationers (Class I and Class II posts Appointment by Competitive Examination) Rules, 1966 – Reservation for ex-military personnel.


Where a combined and common direct recruitment for any category of posts in several services or departments is made, the reservation for any reserved category need not be worked out on the basis of the aggregate of the numbers of posts in all such services or departments for which such combined recruitment is made; and it is permissible to apply the percentage of reservation to the number of posts, in each service or department.

CHANDRASHEKHAR. C.J., delivered the following:

JUDGMENT


These appeals are from the common order of Rama Jois, J., in W.P.Nos.1637 to 1639 and 3725 of 1980.  Respondents 1 and 2 therein the State of Karnataka and the Public Service Commission (hereinafter referred to as the Commission), have presented WAs Nos.2097 to 2100 of 1980 have been presented after obtaining the leave of the Court by four persons who were not parties to writ petitions, but felt aggrieved by the order of the learned single Judge therein.


2.  The writ petitioners (who will hereinafter be referred to as the petitioners) are ex-servicemen and where candidates at a competitive examination conducted by the Commission for making selection for appointment by way of direct recruitment to certain categories of Class-I and Class-II posts in certain specified Departments of the State Government, under the provisions of the Karnataka Recruitment of Gazetted Probationers (Class-I and Class-II Posts Appointment by Competitive Examinations) Rules, 1966 (hereinafter referred to as the Gazetted Probationers Recruitment Rules).  In the writ petitions, the grievance of the petitioners was that the Government and the Commission had reserved for Ex-servicemen lesser number of posts than the number required to be reserved under Rule 9 of the Karnataka State Civil Services (General Recruitment) Rules, 1957 (hereinafter referred to as the General Recruitment Rules).


3.  Though there are separate Cadre and Recruitment Rules for most of the Departments of the Government, the Gazetted Probationers Recruitment Rules provide for a common direct recruitment to certain categories of Class-I and Class-II posts in those Departments on the basis of a common competitive examination to be held by the Commission.


4.  By its Notification dated 1.7.1978 (published in Kar. Gaz. On 6.7.1978), the Commission invited applications for direct recruitment of Gazetted Probationers for Class-I and Class-II posts in certain departments under the Gazetted Probationers Recruitment Rules.  In that notification, a total number of posts to be filled by such direct recruitment in each Department, the numbers of posts reserved for Ex-military personnel and various categories of Backward Classes, had been set out as hereunder:




xx

xx

xx


5.  The petitioners were among the candidates in such competitive examination.  They appeared for the written examination and the viva-voce.  Their grievance is that they were not selected in view of the reduction of the number of posts reserved for Ex-Military personnel under the subsequent notification issued by the Commission in pursuance of the Government Order, G.O.No.DPAR 28 SBC 79 dated 25.9.79.  That Government Order substituted a new roster for the roster under the earlier Government Order, G.O.No.DPAR 1 SBC 77 dated 4.3.1977.  Under the latter notification of the Commission, the reservation for Ex-Military Personnel and various categories of Backward Classes, was as follows:




xx

xx

xx


6.  As against 4 posts in Class-I reserved under the earlier notification, only 1 post was reserved under the later notification, for Ex-Military personnel.


7.  In the writ petitions, the petitioners contended that the reservation under the later notification was not in accordance with Rule 9 of the General Recruitment Rules and that 4 posts in Class-I category and 7 posts in Class-II category, should have been reserved for Ex-Military personnel.  On the other hand, the reservation made under the later notification of the Commission was sought to be justified by learned Counsel for the respondents in the writ petitions.  The learned single Judge substantially upheld the contention of the petitioners, allowed the writ petitions and issued a mandamus directing the Commission to revise the list of selected candidates prepared by it on the basis of the competitive examination and to reserve for Ex-Military personnel ten per cent of the total number of Class-I posts advertised and ten per cent of Class-II posts advertised.  He gave a further direction to the Commission to take into account for purposes of reservation for Ex-Military Personnel such number of posts in the respective categories which were not taken into account for purposes of reservation in the earlier selection to these cadres and to publish a revised list of selected candidates for Class I and Class II Posts.


8.  The correctness of the order of the learned single Judge has been challenged in these appeals.


9.  Before dealing with the rival contentions of learned Counsel, we shall set out sub-rule (1) of Rule 9 of the General Recruitment Rules which provides for reservation for Ex-servicemen:


"(1) Notwithstanding anything contained in the rules of recruitment specially made in respect of any service or post, if in such rules of recruitment direct recruitment is prescribed as one of the methods of recruitment, the percentage or number of vacancies set apart for that method shall be reduced by ten percent or by such number as is equal to ten percent of the vacancies and the percentage or number so reduced shall be filled by direct recruitment from among ex-servicemen and members of the families of persons who, while serving in the Armed Forces of the Union, were either killed or permanently disabled.


Explanation.- For the purpose of this sub-rule 'members of the family' means the wife or husband, as the case may be, and children and step children wholly dependent on the person who served in the Armed Force of the Union.


10.  Sub-rules (1) and (2) of Rule 3 of the Gazetted Probationers Recruitment Rules, read:


3.  Application:- (1) The provisions of these rules shall be applicable in respect of direct recruitment to the cadres in State Civil Services Class I and Class II specified in column 3 of the Schedule to these rules relating to the services specified in the corresponding entry of Column 2 of the said Schedule.


(2) These rules shall have effect notwithstanding anything to the contrary contained. (i) in the Cadre and Recruitment Rules for the time being in force applicable to the Cadres in the State Civil Services referred to in sub-rule (1), or (ii) in the Mysore (Karnataka) State Civil Services (General Recruitment) Rules, 1957.


11.  The schedule to the Gazetted Probationers Recruitment Rules sets out the services and categories of posts therein for which recruitment of Probationers can be made under those Rules.


12.  The material question that arises in these appeals is, while making a common or combined recruitment for certain categories of Class-I and Class-II posts in several services or departments, whether the reservation for Ex-Military personnel should be made on the basis of the total number of Class-I posts and the total number of Class-II posts in all such services or departments, or whether such reservation should be made on the basis of the number of Class-I or Class-II posts in each service or department.  The State Government and the Commission have done the reservation or the latter basis, but the learned single Judge held that such reservation should be done on the former basis.


12a.
The argument on behalf of the State and the Commission has been summarized by the learned single Judge thus: Though Rule 9 requires that ten percent of direct recruitment vacancies should be reserved in favour of ex-Military Personnel, such reservation has to be made on the basis of the number of post in each cadre under each appointment authority and not on the basis of total number of posts in various cadres in different departments of the State Government. In the present recruitment of Gazetted Probationers, as regards Class I Posts, it was only in the cadre of Assistant Commissioners the number of posts to be filled exceeded 10 and in each of the other cadres the number of Class I posts to be filled was less than 10.  Therefore, only one Class I post was required to be reserved for Ex-Military Personnel in the cadre of Assistant Commissioners.  Similarly as regards Class II posts, it was only in the cadres of Tahsildars, Assistant Commercial Tax Officers and Assistant Registrars of Co-operative Societies the number of posts in each of those cadres exceeded 10.  On the basis of the numbers of such posts, 3 posts, 1 post and 2 posts respectively were reserved for Ex-Military Personnel.  As the number of Class-II posts to be filled in other departments was less than 10, no class II post could be reserved in any of those other Departments.

13.  However, the above contention was not accepted by the learned single Judge whose reasoning reads thus:  The condition of eligibility of candidates for recruitment to all the posts for which a combined recruitment is made, are common and the selection is required to be made on the basis of the combined competitive examination as prescribed in the Gazetted Probationers Recruitment Rules. Though several posts in respect of which recruitment is sought to be made, are in different departments of the State Government, the Gazetted Probationers Rules are specially made in respect of all Class I and Class II posts in respect of which recruitment is provided under those Rules.  Therefore, in view of Rule 9 of the General Recruitment Rules, 10 percent of the total number of Class I posts to be filled and 10 percent of Class II posts to be filled under the common recruitment should be reserved for Ex-Military personnel.

14.  It is instructive to examine how the reservation for Backward Classes is worked out in direct recruitments to State services.  Separate reservation has been provided for Scheduled Castes, Scheduled Tribes, Backward Classes, Backward Communities, Backward Tribes and Backward Special Groups at separate percentages varying from 3 to 20 percent.  Appendix II to the Government Order No.DPAR 1 SBC 77 dated 4.3.1977 sets out a roster.  Taking a cycle of 100 appointments, the roster provides the order in which appointments, should be made from the several categories of Backward Classes and the unreserved category (General Merit).  That roster is as follows:

1. General Merit

2. Scheduled Castes

3. Backward Communities

4. General Merit

5. Backward Castes

15.  The roster system ensures that the separate reservation for all categories of posts is given full effect over a period, though it is not possible to give effect to such reservation in each recruitment on account of smallness of the number of posts for which recruitment is made at a time.

16.  Sri. H.B.Datar, learned Counsel for the appellants in W.A.Nos.2097 to 2100 of 1980, invited our attention to the roster set out in Appendix II to the Government Order, G.O.No.DPAR 28 SBC 79 dated 25.9.79, which ensures that every tenth post in each category of posts, is filled by a candidate belonging to the category of Ex-Military Personnel.  The relevant part of that roster, is as follows:

1. Scheduled Caste

2. Schedule Tribe

3. General Merit

4. Backward Community

5. Backward Special Group

6. Scheduled Caste

7. General Merit

8. Backward Caste

9. General Merit

9. (A) Ex-Military Personnel

17.  All that Rule 9 of the General Recruitment Rules provides is that if rules of recruitment in respect of any service or post, prescribe direct recruitment also, one-tenth of the vacancies set apart for such direct recruitment, shall be reserved for Ex-Military Personnel.  The rule does not specifically provide that where there is a common or combined direct recruitment for different categories of posts in several services or Departments the number of posts reserved for Ex Military Personnel should be reckoned on the basis of total number of posts in all services of departments for which such combined direct recruitment is made.  In the absence of such specific provision, it is open to the Government to give effect to such reservation in any reasonable manner.  If the roster system in respect of each category of posts in each service of department, is a reasonable method of giving effect to the reservation for several categories of Backward Classes, there is no reason to hold that such a roster system is not a reasonable method for giving effect to the reservation for Ex-Military personnel.

18.  No doubt, the adoption of the roster system may result in postponement and consequent delay in Ex-Military personnel in getting the percentage of posts reserved for them, as it has happened in the present case.  The learned Advocate General pointed out that the method of reservation ordered by the learned Single Judge may result in uneven distribution of candidates of reserved categories in different services or departments – too many of them in certain services or departments and too few of them in certain other services or departments and that the roster system ensures uniform distribution of reserved categories of candidates in all services and departments.  In our opinion, this argument of the learned Advocate General is well founded.

19.  We are unable to agree with the conclusion of the learned single Judge that where a combined or common direct recruitment for any category of posts in several services of departments is made the reservation for any reserved category should be worked out on the basis of the aggregate of the number of posts in all such services or departments for which such combined recruitment is made and that it is not permissible to apply the percentage of reservation to the number of posts in each service or department.

20.  As it is permissible for the State Government and the Commission to adopt a roster system for giving effect to the reservation for Ex-Military personnel, the direction given by the learned single Judge to take into account the number of posts in the respective categories which were not taken into account for the purposes of reservation in the earlier recruitment to those cadres, as, in our opinion, redundant.

21.  In the result, we allow these appeals, reverse the impugned common order of the learned single Judge and dismiss the writ petitions.

22. In these appeals, we direct the parties to bear their own costs.

23. In para 13 of his order, the learned single Judge has noticed that a submission was made by the learned Counsel for the petitioner that the name of Lingamaiah who claimed reservation in favour of Ex-Military Personnel, had been included in the list of selected candidates, though he had intimated the Commission that he was not pressing his application.  The learned single Judge observed that his was a matter which the Commission should look into.

24.   The aforesaid observation of the learned single Judge remains undisturbed by this judgment.

***

O.J.C. 8485/2000

D.D.  8.11.2001

The Hon'ble Acting Chief Justice Shri R.K.Patra

The Hon'ble Shri Justice CH P.K.Misra

State of Orissa & Anr.    – Petitioners

-vs-

Gatikrushna Satapathy & Anr. – Opp. Parties

Classification of vacancies


Recruitment to 399 posts in Orissa Civil Services – Reservation of five number of posts for Ex-Servicemen – Petitioner an Ex-serviceman challenged before the Administrative Tribunal contending that atleast 12 posts should have been reserved for Ex-Servicemen at 3% of the total number of posts – Tribunal allowed the application – In this Writ Petition filed by the State, the High Court has quashed the order of the Tribunal by observing as under:



"It may be noted that unless there are 33 vacancies arising in a year, one post cannot be reserved for ex-serviceman.  Calculating in this process, the number of vacancies to be reserved for the ex-servicemen at the maximum could have been 7 out of total number of 399 vacancies advertised to be filled up.  The Tribunal has clearly erred in law in assuming that 12 vacancies should be reserved for the ex-servicemen."

JUDGMENT

This writ petition at the instance of the state government is directed against the common order dated 14.02.2000 passed by the Orissa Administrative Tribunal, Cuttack bench Cuttack in O.A.No.415 (C) of 1998 requiring it to fill up the posts of O.A.S Class- II by giving appointment to four persons after retrenching the junior most hands.

2. 
The opposite party No.1 filed the aforesaid O.A. No.415 (C) of 1998 challenging fixation of five numbers of vacancies reserved for ex-serviceman category out of 399 vacancies for Orissa civil services. According to him, he is an ex-service man and as such, at least 3 per cent of 400 vacancies (i.e., 12 vacancies) should have been reserved for ex-serviceman in view of the Orissa Ex-Serviceman (Recruitment to State Civil Services and Posts) Rules, 1985.

3. 
Facts in brief are necessary to be noted for the purpose of decision. The Orissa Public Service Commission made an advertisement on 01-01-1997 for combined competitive recruitment examination for the following services.

Category No.1:

1. Orissa Administrative Services Class-II

2. Orissa Finance Services Class- II

3. Orissa Employment Services, Class –II

4. Orissa Co-operative services Class-II

Category No2:

1.Sub- registrars

2. Orissa Settlement and consolidation Services.

Admittedly, there were no recruitment examination for the year 1994, 1995 and 1996 and there were 32 unfilled vacancies of the previous years. The General Administration Department being a nodal department to monitor vacancies of different administrative departments.  On requisitions to the Orissa Public Service Commission on 30-09-1996 relating to the vacancies for the year 1994,1995 and 1996 totalling 367 and on 27-11-1996 relating to 32 split over vacancies, such as Revenue Department-29 (O.A.S. Class-II-24 and OSCS-5) and Finance Department-3 relating to the unfilled vacancies of previous years. Thus in total it comes to approximately 400.

  
Rule 3 of the Orissa Reservation of vacancies in posts and services (scheduled Caste and Scheduled Tribes) Rules, 1976 provides for ‘model roster i.e., the reserve points in 100 point roster (SC 15% and ST 23%). Rule-4 of the Orissa Ex-servicemen (Recruitment to State Civil Services and Posts) Rules, 1985 provides that 3% of the vacancies arising in a year in different categories of class-II and Class- III posts are to be filled  up by direct recruitment being reserved for ex-servicemen as per the roster point shown in the schedule. In the schedule, the reserve points for ex-servicemen were inter-linked with SC reservation points in the 100 point roster. Conjoint reading of the aforesaid Rules would show that the vacancies arising in different services in a particular year are to be taken as the basis for calculating 3 per cent vacancies to be reserved for ex-servicemen and this quota is required to be taken out from the category of the selected candidates according to the category to which the candidate belongs. From the vacancies in different categories of posts for ex-servicemen for the year 1994,1995 and 1996 the total reservation for ex-servicemen would come to 7. This would be evident from the following chart.

	Sl No. 
	Category of the post 
	Year 
	Total

 No.of Vacancies 
	3% for Ex- Servicemen

	1
	O.A.S Class-II
	1994
	73
	2.19 or 2

	2
	O.A.S Class-II
	1995
	76
	2.28 or 2

	3
	O.A.S Class-II
	1996
	58
	1.74 or 2

	4
	O.F.S Class- II
	1994
	18
	0.54 or nil

	5
	-do-
	1995
	40
	1.20 or 1

	6
	-do-
	1996
	24
	0.72 or nil

	7
	O.C.S. Class - II
	1994
	Nil 
	Nil

	8
	-do-
	1995
	3
	0.09 or nil

	9
	-do-
	1996
	6
	0.18 or nil

	10
	O.E.S Class- II 
	1994
	1
	0.03 or nil

	11
	-do-
	1995
	3
	0.09 or nil

	12
	-do-
	1996
	4
	0.12 or nil

	13
	Sub-Registrar 
	1994
	2
	0.06 or nil

	14
	-do-
	1995
	10
	0.30 or nil

	15
	-do-
	1996
	1
	0.03 or nil

	16
	C.S.C.S 
	1994
	15
	0.45 or nil

	17
	-do-
	1995
	20
	0.60 or nil

	18
	-do-
	1996
	13
	0.34 or nil

	
	 Total reservation for ex-servicemen 
	07


        It may be noted that unless there are 33 vacancies arising in a year, one post cannot be reserved for ex-servicemen. Calculating in this process, the number of vacancies to be reserved for the ex-servicemen at the maximum could have been 7 out of total number of 399 vacancies advertised to be filled up. The tribunal has clearly erred in law in assuming that 12 vacancies should be reserved for the ex-servicemen.

4.
For the reasons aforesaid, the impugned order of the tribunal at Annexure- 8 cannot be supported in law which is accordingly quashed. O.A.No.415(C) of 1998 thus stands rejected.

The writ petition is allowed. No costs.  

***

Reservation in Gr. ‘A’

Writ Petition No.29268 of 1995

D.D. 10.7.1997

The Hon'ble Mr. Justice V.P.Mohan Kumar

G.Harish Babu  - Petitioner

Vs.

State of Karnataka & Others – Respondents


Recruitment to the post of Assistant Director of Industries & Commerce  - 4th respondent who claimed reservation under Group-A as belonging to Talwara community was selected.  Petitioner who also claimed reservation under Group-A as belonging to Golla community disputed the claim of 4th respondent for reservation under Group-A by contending that he belongs to Kabbaliga community and not Talawara community – The Caste Verification Committee held that 4th respondent belongs to Kabbaliga community which does not come under Group-A.  Consequently, the petitioner was included in the Select list.  The 4th respondent filed Appeal before the Divisional Commissioner – Respondent No.2 who declared that he belongs to Talawara community without hearing the petitioner – The result being the petitioner was dropped from the select list and 4th respondent was included.  The petitioner approached KAT which dismissed his application.  In this Writ petition filed by the petitioner, the High Court has held that as the dispute is between the petitioner and respondent No.4 as to the claim of reservation respondent No.2 erred in disposing of the Appeal without hearing the petitioner.  The High Court has directed respondent No.2 to re-hear the matter and to pass fresh order after hearing the petitioner.

ORDER


There is a dispute between the petitioner on the one hand and the 4th respondent on the other.  There was selection to the post of Assistant Directors in the Department of Industries and Commerce and in response to the notification issued by the Karnataka Public Service Commission, both the petitioner as well as the 4th respondent applied. The petitioner claimed that he belongs to Golla community coming under Group A.  The 4th respondent also claimed that he belongs to Talwara community also coming under Group-A.  The petitioner disputed the claim of the 4th respondent that he belongs to Talawara community. According to the petitioner, the 4th respondent belongs to Kabaliga community and that he does not come under Group A category.  On the dispute raised by the petitioner, the matter was referred to the Caste Verification Committee.  The Caste Verification Committee as per Annexure-A order, declared that the 4th respondent belongs to Kabbaliga community and, therefore, he does not comes under Group-A.  On the dispute raised by the petitioner, the matter was referred to the Caste Verification Committee.  The Caste Verification Committee as per Annexure-A order, declared that the 4th respondent belongs to Kabbaliga community and, therefore, ye does not comes under Group-A.  As a consequence, as the petitioner was the only other candidate in Group-A, his name was included in the select list of candidates selected for appointment as Assistant Directors.  Against the said order classifying him as a Kabbaliga, the 4th respondent filed an appeal before the Divisional Commissioner, Gulbarga, the 2nd respondent herein.  The appeal was decided without hearing the petitioner.  It was declared that he is a Talawar and he belongs to that community.  The declaration given by the 2nd respondent had an indirect effect on the selection.  The selection to the post of Assistant Directors, referred to above, was extended to 4th respondent since he is declared to be a Talawara community.  This resulted in the petitioner being dropped from the list of selected candidates and in his place the 4th respondent was included.  The petitioner contends that he belongs to Group-A and if it is established that the 4th respondent is a Kabbaliga, automatically he will be entitled to be in the list and that the claim of the 4th respondent cannot be given any consideration. Therefore, the declaration earned by the 4th respondent without hearing the petitioner is illegal and cannot be sustained.

2.
Mr. Robert D'Souza, learned counsel for the 4th respondent, raises a preliminary objection and submits that this is a matter touching the conditions of service of a State employee and that this Court has no jurisdiction to adjudicate the issue.  According to him, the proper procedure would be to approach the Karnataka Administrative Tribunal in this behalf and raise the challenge.  Mr. Robert D'Souza submitted that as a matter of fact the petitioner had approached the Karnataka Administrative Tribunal earlier challenging the deletion of his name from the list of candidates selected by the Public Service Commission and that the same was rejected.

3.
As stated, originally the 4th respondent's name was included in the selection list.  When a dispute being raised regarding the caste of the 4th respondent, a decision was rendered holding that the 4th respondent is a Kabbaliga and that he does not come within Group-A. Thereupon the 4th respondent's name was removed from the list and in his place the petitioner's name was entered.  Against the said order, the 4th respondent filed an appeal before the 2nd respondent. The Appellate Authority, after considering the claim of the 4th respondent, held that he belongs to Talawara community and not a Kabbaliga and therefore, he comes under Group-A.''  Thereupon the petitioner's name which was included in the list, was deleted.  At that stage, the petitioner approached the Karnataka Administrative Tribunal challenging the decision.  The Tribunal took the view that mere inclusion of the name in the select list does not confer any right for appointment and as such the deletion of the name from the list does no furnish a cause of action to approach the Tribunal.  Accordingly, it dismissed the appeal.

4.
As can be seen from what is stated above, there was no adjudication of the right of the petitioner vis-à-vis the 4th respondent as this stage. There was no scope for adjudication of that right of the 4th respondent.  All that was raised for consideration was whether the exclusion of the name of the petitioner from the select list was justified for not.  As it was opined that mere inclusion of the name did not confer any title to the post and as it did not culminate in any appointment, it was held that the dispute did not come within the ambit of the Tribunal.  The appeal was accordingly dismissed.  In other words, the view of the Tribunal was, it would have had jurisdiction to entertain the appeal if an appointment has been made, and inclusion or deletion of the name from the select list merely on the adjudication of caste is not a dispute that can be gone into by the Tribunal.  That is, an adjudication of a dispute regarding caste is not a matter that can be gone into by the Tribunal.  This means, by an interparties order, the Tribunal has taken the view that it cannot adjudicate that issue.  If so, the respondents cannot contend that the Court has no jurisdiction to examine the issue now.  That being not an adjudication on the merits of the claim, this Court has jurisdiction to examine the question now raised by the petitioner.

5.
What is now raised in the present proceedings is that classification of the 4th respondent as a Talawara is incorrect and unsustainable.  That was impliedly held to be not a question that can be gone into or examined by the Administrative Tribunal.  No doubt a caste of the person may also be described as a condition of service, but the adjudication made by the Tribunal interparties, held that it is not to be gone into.  If the Tribunal had jurisdiction to decide that issue, than the appeal would not have been held to be premature.  By the dismissal of the appeal by the Tribunal as premature, there is an implied finding that the question raised regarding the caste of the 4th respondent cannot be gone into by the Tribunal.  Now, besides that the adjudication made by the 2nd respondent as regards the caste of the 4th respondent cannot be said to be an adjudication with respect to the conditions of service for selection.  The fact that the 4th respondent is a Talwara does not necessarily mean that he will be included in the select list.  It only declares the status of the community. That would not be a decision coming within the jurisdiction of the Administrative Tribunal for adjudication.

6.
The dispute is between the petitioner on the one hand and the 4th respondent on the other.  The petitioner's case was that the 4th respondent is a Kabbaliga and not a Talwara.  This contention was found favour with the Caste Verification Committee as well.  On the basis of the dispute raised by the petitioner an adjudication was entered.  Against this adjudication an appeal was filed by the 4th respondent but the appeal was disposed of without hearing the petitioner.  The petitioner is the real contestant who challenged the claim of the 4th respondent.   If so, he is entitled to be heard in the matter.  A decision could not have been taken without hearing him.  In the circumstances, the disposal of the appeal without hearing the petitioner is clearly unsustainable in law.  I, therefore, quash Annexure-A order and direct the 2nd respondent to re-hear the matter and pass a fresh order after hearing the petitioner within a period of four weeks from today. A final decision as regards the selection of the 4th respondent by the Karnataka Public Service Commission may be taken by them only after adjudication of the matter by the 2nd respondent.  With the above direction, the writ petition is disposed of.

***

Reservation in excess of Permissible limits

Writ Petition Nos.12742 and 20616 to 20618/1999

D.D. 8.12.1999

Hon'ble Mr. Justice R.V.Raveendran

Mr. Kiran & Others – Petitioners

Vs. 

The State of Karnataka & Others – Respondents

Recruitment to 68 posts of Additional Public Prosecutor/Additional Govt. Pleaders


Petitioners who were unsuccessful candidates challenged the recruitment notification and also the select list on the ground that the reservation of 30% for women and 10% for Ex-servicemen was in excess of permissible 50%.  The High Court holding that the ceiling of 50% refers to reservation under Article 16(4) only and not other reservations like reservation for women under Article 15(3) and reservation for Ex-Military and Physically Handicapped under Article 16(1) has upheld the relevant recruitment rules providing reservation for women and Ex-MPs and consequently dismissed the writ petitions.

Cases referred:

1. AIR 1963 SC 649 - M.R. Balaji Vs. State of Mysore

2. AIR 1993 SC 477 – Indra Sawhney Vs. Union of India

3. AIR 1994 SC 544 – Toguru Sudhakar Reddy Vs. Government of Andhra Pradesh

4. (1995) 4 SCC 520 – Government of Andhra Pradesh Vs.  P.B.Vijayakumar

5. (1997) 11 SCC 638 – Union of India Vs. K.P.Prabhakaran 

ORDER


Second Respondent issued a notification dated 16.5.1998, inviting applications from eligible candidates for appointment to 68 posts of Additional Public Prosecutor/ Additional Government Pleaders.  Out of the 68 posts, 4 posts were backlog vacancies.  The remaining 64 posts were distributed along several reservation categories and General merit, as pr roster as follows:

	Category
	Total No.of Posts
	Sub-categorisation

------------------------------------------------------

Women                 Ex-Military             Men

	SC
	9
	3
	1
	5

	ST
	2
	1
	-
	1

	Category I
	3
	1
	-
	2

	Category IIA
	9
	3
	1
	5

	Category IIB
	2
	-
	-
	2

	Category IIIA
	3
	1
	-
	2

	Category IIIB
	4
	2
	-
	2

	General Merit
	32
	10
	3
	19

	
	62
	21
	5
	38


2.
The selection process contemplated participation in a competitive examination (three papers of 50 marks each) and appearing for viva-voce.  The candidates were required to secure minimum 40% in each of the examination papers and in the viva-voce, for being considered for selection.  The selection was to be made in the order of merit with reference to the total marks secured in the written examination and viva-voce and after providing rural weightage as per Government Order dated 14.7.1999.

3.
Petitioners were applicants for the said posts. All of them belong to general merit category.  They appeared for the written examination and also appeared for the viva-voce examination.  All of them have secure more than 40% of marks in the written examination and viva-voce and are therefore eligible for being considered for selection.

4.
A list of 68 selected candidates dated 15.3.1999 was published in the Gazette dated 1.4.1999, which was amended by corrigendum dated 12.4.1999 (published in the Gazette dated 22.4.1999).  Out of the 68 candidates, 32 have been selected in the general merit category.  None of the petitioners has been selected.  Petitioners are aggrieved.

5.
Petitioners contend that the notification dated 16.5.1998 suffers from the following infirmities:

a) It provides for reservation in excess of permissible 50% by providing out of the 50% meant for general merit category which cannot be subjected to further reservation, a further reservation of 30% for women (10 posts) and 10% for ex-servicemen (3 posts) showing the balance as reservation for 'men'.

b) It provides for rural weightage, even though a learned single Judge of this Court has declared Rule 3B of the Rules providing for Rural weightage as void in BASAVARAJ NAGOOR VS STATE OF KARNATAKA reported in 1999 (1) Kar LJ 486.

6.
Hence, petitioners have filed these petitions and sought the following reliefs:

i) To quash the notification dated 16.5.1998 vide Annexure 'A', issued by the second respondent;

ii) To quash the selection list (Annexure-D);

iii) A direction to the respondents to consider the case of petitioners in accordance with law without providing rural weightage and reservations in excess or contrary to law and issue a fresh selection list;

7.
Petitioners have filed an application for amendment of the petition, seeking to add a prayer for declaring Rule 9(1B) of the Karnataka Civil Services (General Recruitment) (46th Amendment) Rules, 1996 as void.  Learned counsel for respondents have no objection for the said application being allowed.  The application for amendment is allowed and the said prayer is also considered.

8.
Respondents have contended that there is no infirmity or illegality in the said notification dated 16.5.1998.  It is pointed out that reservation made in favour of SC/ST/OBCs under Article 16(4) is restricted to 50%.  It is contended that reservation of 30% for women and 10% for ex-servicemen from out of 50% posts left for general category is not illegal, as the ceiling of 50% reservation applies only to reservation under Article 16(4) of the Constitution and does not apply to any special provision made in favour of women under Article 15(3) or reservation made in favour ex-servicemen or physically handicapped under Article 16(1).  It is stated that reservation of 30% for women has been provided in Rule 9(1B) of the Karnataka Civil Services (General Recruitment) (46th Amendment) Rules 1977 (for short 'the Rules') as amended by (46th Amendment) Rules, 1996. It is also stated that reservation of 10% in favour of ex-servicemen is provided under Rule 9(1) of the Rules and reservation of 4%, is provided for physically handicapped under Rule 9(1A).  It is contended that the reservation made in the impugned notification is strictly in accordance with said Rules and there is no violation of any constitutional or statutory provisions.  In regard to rural weightage, it is pointed out by the respondents that the decision of the learned Single Judge holding that rural weightage is invalid, had been challenged in appeal and the interim stay granted, by the Division Bench enabled the respondents to prescribe and provide rural weightage.

9.
During arguments, the learned counsel for petitioner confined the challenge to 30% reservation for women and did not challenge the 10% reservation for ex-servicemen.  On the contentions raised, the following questions arise for consideration:

i) Whether the reservation of 30% for women under Rule 9(1B) from out of the posts falling under 50% which remains for general merit category (after providing reservation of 50% for SC/ST/OBCs) is illegal?

ii) Whether extension of rural weightage is invalid?

10.
   Rule 9(1B) providing for reservation of 30% for women is extracted below:

"(1B) Notwithstanding anything contained in the rules of recruitments specially made in respect of any service or post, in all direct recruitment, thirty percent of vacancies set apart for that method in each of the categories of General Merit, Scheduled Castes, Scheduled Tribes and in each of the categories among other backward classes shall, subject to any general instructions that may be issued by the Government regarding the manner of appointment, be filled from among women candidates.

Provided that if sufficient number of eligible women candidates are not available, to the extent of thirty percent, the unfilled vacancies shall be filled by men candidates belonging to the same category.

Provided further that nothing in this rule shall prevent the women candidates from competing and for being considered against seventy percent of direct recruitment vacancies, if selected on the basis of merit."

11.
Petitioners contend that having regard to the decision of the Supreme Court, commencing from M R BALAJI VS STATE OF MYSORE, AIR 1963 SC 649, ending with INDRA SAWHNEY, (AIR 1993 SC 477) reservation cannot exceed 50%.  But, none of the said decisions say that total reservations cannot exceed 50%.  All that is stated and reiterated in the decisions of the Supreme Court is that reservations under Article 16(4) should not exceed 50%.  The ceiling of 50% refers to reservations under Article 16(4) only and not other reservations is clear from the decision of the Supreme Court in INDRA SAWHNEY vs UNION OF INDIA (AIR 1003 SC 477), TOGURU SUDHAKAR REDDY vs GOVERNMENT OF ANDHRAPRADESH (AIR 1995 SC 544), GOVERNMENT OF ANDHRAPRADESH vs P B VIJAYAKUMAR [(1995) 4 SCC 520] and UNION OF INDIA vs K P PRABHAKARAN [(1997) 11 SCC 638].  These decisions also make it clear that provision of 30% horizontal reservation for women is valid.

12.
In INDRA SAWHNEY's case, this aspect is reiterated in more than one place, which are extracted below:

"…….just as every power must be exercised reasonably and fairly, the power conferred by clause (4) of Article 16 should also be exercised in a fair manner and within reasonable limits – and what is more reasonable than to say that reservation under clause (4) shall not be exceed 50% of the appointments or posts, barring certain extra-ordinary situations as explained hereinafter………." 


"We are also of the opinion that this rule of 50% applied only to reservations in favour of backward classes made under Article 16(4)."

Thus, the contention of petitioners that total reservation cannot exceed 50% has to be clarified by stating that total reservation for backward classes under Article 16(4) should not exceed 50%.

12.1)
Whether there can be other reservations and whether such reservation can be in addition to 50% reservation made in favour of backward classes under Article 16(4) is answered thus:


"…….  A little clarification is in order at this juncture:  all reservations are not of the same nature.  There are two types of reservations, which may, for the sake of convenience, be referred to as 'vertical reservations' and 'horizontal reservations'.  The reservations in favour of Scheduled Castes, Scheduled Tribes and other backward classes (under Article 16(4) may be called vertical reservations whereas reservation in favour of physically handicapped (under clause (1) of Article 16) can be referred to as horizontal reservations.  Horizontal reservations cut across the vertical reservations what is called interlocking reservations.  To be more precise, suppose 3% of the vacancies are reserved in favour of physically handicapped persons; this would be a reservation relatable to clause (1) of Article 16.  The persons selected against this quota will be placed in the appropriate category; if he belongs to S.C. category he will be placed in that quota by making necessary adjustments; similarly, if he belongs to open competition (O.C.) category, he will be placed in that category by making necessary adjustments.  Even after providing for these horizontal reservations, the percentage of reservations in favour of backward class of citizens remains- and should remain the same."

12.2)
Thus, there can be further reservations in each category of reservations for backward classes, and for general merit, for women, Ex-Military persons and physically handicapped.  It is clear that there can be overall reservation in excess of 50%, provided the reservations under Article 16(4) does not exceed 50% and the reservation in excess of 50% is made in accordance with law.

13.
The question whether there can be any reservation in favour of women, directly came up for consideration in 
VIJAYAKUMAR's case.  The Supreme Court made it clear that there can be a reservation in favour of women under Article 15(3) of the Constitution, in addition to the reservation in favour of backward classes under Article 16(4) and that the reservation in favour of women under Article 15(3) is not to be considered as part of the reservation for backward classes under Article 16(4).  The relevant portions of the said decision is extracted below:


"6. 
This argument ignores Article 15(3).  The interrelation between Articles 14, 15 and 16 has been considered in a number of cases by this Court.

Article 15 deals with every kind of State action in relation to the citizens of this country. Every sphere of activity of the State of controlled by article 15(1).  There is, therefore, no reason to exclude from the ambit of Article 15(1) employment under the State. At the same time Article 15(3) permits special provisions for women.  Both Article 15(1) and 15(3) to together.  In addition to Article 15(1), Article 16(1), however, placed certain additional prohibitions in respect of a specific area of State activity viz. employment under the State.  These are in addition to the grounds of prohibition enumerated under Article 15(1) which are also included under article 16(2).  There are, however, certain specific provisions in connection with employment under the State under Article 16.  Article 16(3) permits the State to prescribe a requirement of residence within the State or Union Territory by parliamentary Legislation; while Article 16(4) permits reservation of posts in favour of backward classes.  Article 16(5) permits a law which may require a person to profess a particular religion or may require him to belong to a particular religious denomination, if he is the incumbent of an office in connection with the affairs of the religious or denominational institution.  Therefore, in dealing with employment under the State, it has to bear in mind both Articles 15 and 16 – the former being a more general provision and the later, a more specific provision.  Since Article 16 does not touch upon any special provision for women being made by the State, it cannot in any manner derogate from the power conferred upon the State in this connection under Article 15(3).  This power conferred by Article 15(3) is wide enough to cover the entire range of State activity including employment under the State.

6.
The insertion of clause (3) of Article 15 in relation to women is recognition of the fact that for centuries, women of this country have been socially and economically handicapped.  As a result, they are unable to participate in the socio-economic activities of the nation on a footing of equality.  It is in order to eliminate this socio-economic backwardness of women and to empower them in a manner that would bring about effective equality between men and women that Article 15(3) is placed in Article 15. Its object is to strengthen and improve the status of women.  An important limb of this concept of gender equality is creating job opportunities for women.  To say that under Article 15(3), job opportunities for women cannot be created would be to cut at the very root of the underlying inspiration behind this article.  Making special provisions of women in respect of employment or posts under the State is an integral part of Article 15(3).  This power conferred under Article 15(3), is snot whittled down in any manner by Article 16."

13.1)
The Supreme Court also specifically held making "any special provision for women" by the State under Article 15(3) can be in the form of either affirmative action or reservation for women.  Referring to the limits of reservation, the Supreme Court held that reservation limit under Article 16(4) has been broadly fixed at 50% maximum and the same reasoning would apply to reservation under Article 15(3).  Thus, if the limit of vertical reservation under Article 16(4) is fixed at 50% of the total posts, the horizontal reservation under Article 15(3) and Article 16(1) can also be upto 50% of the posts under each category determined by vertical reservation.  In other words out of 50% seats remaining for general merit category, (after providing 50% by way of vertical reservation for Backward Classes) upto 50% can be reserved under Article 15(2) and 16(1) for women, Ex-Military and Physically handicapped.

14.
In TOGURU SUDHAKAR REDDY's case, the Supreme Court held that the ceiling of 50% was applicable only for reservation under Article 15(4) and 16(4) of the Constitution and any special provision for women under Article 15(3) can be in addition to the 50% reservation under Article 15(4) and 16(4).

15.
In PRABHAKARAN's case, the Supreme Court, following the decision in VIJAYAKUMAR's rejected the contention that reservation under Article 15(3) in favour of women can be only in regard to matters other than employment and held reservation for women can be in matters of employment also.

16.
In view of the above, the reservation of 30% in favour of women under Rule 9(1B) is valid and permissible.  By the same reasoning the reservation 10% for Ex-Military persons and reservation of 4% for physically handicapped under rule 9(1) and Rule 9(1A) are also valid.  The challenge to the validity of rule 9(1B) is rejected.

17.
The petitioners point out that the notification makes reservation for men and to that extent, it is invalid.  The respondents have clarified the matter by stating that there is no reservation for men as such; that out of 32 posts falling under the genera merit category, after showing the posts reserved for women (30%) and ex-servicemen (10%), the remaining posts have been wrongly shows as 'men' instead of being shown as 'balance' due to a clerical mistake.  It is stated that in making selections, effect has been given to second proviso to Rule 9(1B) which makes it clear that the provision for reservation of 30% for women will not prevent the women candidates from competing and for being considered against remaining direct recruitment vacancies, if selected on the basis of merit.

18.
Learned Counsel for petitioners lastly contended that application of roster, as indicated in Government Order dated 15.7.1996 (Annexure 'B'), would result in a women candidate under the General Merit category with lesser marks being placed above a male candidate in the general merit category with higher marks.  There is no merit in this contention.  The respondents have clarified that roster points are taken into account only to determine the total number of posts that are to be allotted to each reservation category including women candidates and ex-servicemen, and in the final list of selected candidates, the placing is with reference to merit and therefore the question of placing is with reference to merit and therefore the question of placing any candidate with lesser percentage at a position higher than a candidate with more percentage does not arise at all.  In view of the said clarification, there is no basis for the apprehension that women candidates with less percentage will be placed above men candidates with higher percentage.

Point (ii):

19.
The question relating to rural weightage is covered by the decision in BASAVARAJ NAGOOR's case.  Rule 3B of General Recruitment Rules provided for weightage of marks to rural candidates.  A learned Single Judge, in BASAVARAJ NAGOOR vs STATE OF KARNATAKA AND ANOTHER (1999 (1) KLJ 488), declared that the said rule 3B is void.  He however clarified that notwithstanding the said declaration, the appointments of persons already made on the basis of 'rural weightage' and who are working in their posts will not be disturbed and their appointment will not be adversely affected.

20.
The decision of the learned Single Judge was challenged by the State in WA 5807/1998.  The Division Bench by its order dated 26.11.1999 rejected the appeal and affirmed the decision of the learned single Judge declaring that Rule 3B is void.  The Division Bench also observed thus:


"We affirm the observations made by the learned Single Judge that the candidates who have already been appointed by giving 'rural weightage' should not be disturbed and also the persons who had been appointed during the pendency of these appeals until now on the basis of rural weightage."

In view of the decision of Division Bench in Writ Appeal No.5807/1998, the selection list will not to be redone by excluding rural weightage as the persons selected in this case, are not yet appointed.

21.
In view of above, these petitions are disposed as follows; allowed in part as follows suitably modifying the reliefs:-

(a) Rule 9(1B) of the Karnataka Civil Services (General Recruitment) Rules 1977, introduced by (46th Amendment) Rules, 1996 is upheld;

(b) The challenge to the selection list on the ground that it provides for excess reservation is rejected;

(c) As the provision for rural weightage has been struck down, the respondents are directed to redo the selection list as per the observations in para 22 of the judgement of the Division Bench in STATE OF KARNATAKA Vs BASAVARAJ NAGOOR (WA 5807/1998 and connected cases decided on 26.11.1999).

***

Reservation in Communities posts

OP No.20949 of 2001 (R) & W.A.No.11 of 2002 (B)

D.D. 12.11.2002

Hon'ble Mr. Justice J.B.Koshy

&

Hon'ble Mr. Justice K.Thankappan

Dr. Sumi Mitra.S. – Petitioner

Vs.

The Kerala P.S.C. & Ors. – Respondents


Petitioner (Appellant) holding rank No.18 and another candidate holding rank No14 in the select list prepared by P.S.C. for recruitment to the post of Excise Inspector were advised for appointment by PSC against posts reserved for Ezhava community.  As the candidate with rank No.14 did not report for duty, another community candidate was appointed.  The claim of the petitioner that seniority has to be adjusted by shifting him to rank No.14 has been rejected by the High Court by observing as under:

      "Merely because a candidate of the same community with rank No.14 who was advised in the same list did not join duty, the petitioner who was rank No.18 cannot shift to that position, even though a person from that community will get appointment in the non-joining vacancy."

Cases referred:

1. 1976 KLT 227  P.J.Grace v. State of Kerla and Another

2. 1981 K.L.T. 321  Narayanan v. State of Kerala




JUDGMENT

                 Since the question involved in the writ appeal and the original petition are one and the same, we dispose of both the cases together even though dates of advice are different.  We may first consider the facts as well as the points involved in W.A.NO.11  of  2002.   Appellant/ petitioner was advised by the Kerala Public Service Commission for appointment as Excise Inspector.  Appellant belonged to Ezhava community and his position in the rank list was 18.  One Salim Raj, another Ezhava candidate was also in the rank list holding rank No. 14.  Respondents 4 to 6 took the intervening vacancies, viz.  Position 15 to 17.  After advice, Sri. Salim Raj informed the Public Service Commission that he is not joining duty.  Appellant's contention is that when Sri. Salim Raj did not join duty, a readjustment was necessary so that the right of Ezhava candidate is protected.  It is not disputed that when Salim Raj did not join duty another Ezhava candidate in the rank list was given advice in the non-joining vacancy.  The only question is whether refixation of seniority is possible and whether petitioner who is holding rank No. 18 can be refixed as rank No. 14 as the Ezhava candidate holding rank No.14 did not join duty.  The appellant relied on the decision in Narayanan V. State of Kerala (1981 K.L.T. 321) Wherein it was held that if a candidate belonging to a reservation community is not. joining duty on that account that community will loose that right.   That is not disputed by the Public Service Commission also.  The question is whether seniority list will be changed.   

              2.   Interse seniority is governed by Rule 27.  Rule 27 (a) part II of the Kerala State and Subordinate Service Rules reads as follows:

                                 " 27. Seniority:-   (a)   Seniority of a person in a service,  class, 

                                   category or grade shall,  unless he has been reduced to a lower

                                   rank as punishment, be determined by the date-of-the order of

                                   his first appointment to such service, class, category or grade. "



Rule 27 (c) provides as follows:


" (c) "Notwithstanding anything contained in

 clauses (a) and (b) above, the seniority of a person appointed 


to a class, category or grade in a service on the advice of the 


commission shall, unless he has been reduced to a lower rank 


as punishment, be determined by the date of first effective 


advice made for his appointment to such class, category or 


grade and when two or more persons are included in the same


list of candidates advised, their relative seniority shall be 


fixed according to the order in which their names are arranged


in the advice list. "

                  3.  Therefore, Seniority has to be fixed by the date of effective advice and if two or more persons are included in the same list of candidates advised the list of seniority shall be fixed in the order in which their names are mentioned in the advice list.  Petitioner was N0.18 in the rank list and he will be entitled to get seniority position in that order only.  Merely because a candidate of the same community with rank No. 14 who was advised in the same list did not join duty, the petitioner who was rank No. 18 cannot shift to that position, even though a person from that community will get appointment in the non-joining vacancy.  The matter is covered by the Division Bench decision of this Court in P.J. Grace  V.   State of Kerala and another  (1976 KLT 227).  Reservation and rotation is covered under Rule 15.  In the above decision the Court held that purpose of Rule 15 is to protect or preserve the right of a particular community or group of communities entitled to a particular quota of reservation by assuring that it does not miss that quota in case a suitable candidate of that community or group of communities does not become available for selection.  But, there is no further provision that there will be a restoration of the rank or there will be further assumption of a fictional date for commencement of service of the candidate selected later.  The rule does not contemplate anything more other than protection by carrying forward the turn missed by a particular community or group and does not envisage projecting back the date when once the benefit of such turn is given at the earliest possible opportunity.  The communities interest is protected.   At the same time seniority shall be counted only under Rule 27 (c).   In view of the above decision, when the candidate advised, who was holding rank No. 14, does not join duty that fact has to be reported to the Public Service Commission and Public Service Commission should consider the question of advising another person from the same category against that vacancy.  But that will not give seniority to the newly advised candidate over the persons already advised.

            4.  In the impugned judgment the learned Single Judge held as follows:

                                 "Rule 27 (c) is clear in that the seniority of a person 

                           appointed to a class, category or  grade in a service on the

                           advice of the commission shall, unless he has been reduced

                           to a lower rank as punishment,  be determined by the date

                           of first effective advice for his appointment to such class,  

                           category or grade  and when two or more persons are included

                           in the same list of candidates advised,  their relative seniority

                           shall be fixed according to the order in which their names are

                           arranged in the advice list.  If Rule 27 (c) is applied strictly to

                           the facts of the present case,  there cannot be any doubt that the                                   


petitioner will be junior to respondents 4  to  6. " 

The learned Single Judge also noticed that if another interpretation is possible that will upset the seniority position in various departments and lead to serious complications.  We accept the dictum laid down by the learned Judge which is consonance with the judgment of this Court in 1976 KLT 277 (supra) and Rule 27 (c) mentioned earlier.

               Therefore, the writ appeal is dismissed.  The challenge raised by the petitioner in the original petition also fails on the same ground.  Therefore, the original petition is also dismissed.

***

