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Extension of time for holding examination due to law and order problem

C.M.P. NO.254 of 2003

D.D. 24.6.2003

The Hon'ble Mr. Justice S.J.Mukhopadhaya

Jharkhand Public Service Commission  & Anr. 

Versus

The State of Jharkhand & Others


Jharkhand Public Service Commission could not hold Preliminary Examination for appointment in State Civil Services fixed on 6.7.2003 as per the notification on account of law and order problem. By this application the Commission sought for extension of time to hold the preliminary examination – The Commission was allowed to extend the date of Preliminary Examination and to hold the examination within two months.

ORDER


This petition has been preferred by Jharkhand Public Service Commission (for short JPSC) to allow it to extent the time to hold preliminary examination for appropriate in State Civil Services.


A writ petition W.P.(C) 946/2003 was dismissed by this Court on 2nd May 2003, taking into consideration the facts, relevant law and the advertisement published by JPSC whereby the date of preliminary examination was fixed by the JPSC.  In this petition, JPSC has brought to the notice of the Court that it faced violence on 27th May, 2003 i.e. the date on which JPSC conducted the Trained Teachers Examination.  Since thereafter, JPSC has taken precaution to hold further examination in prospective centers.  For maintenance of law and order JPSC has taken up the matter with the State Govt.  In view of recent violation and law & order problem JPSC may not be in a position to hold the Preliminary Examination on 6th July, 2003 for appointment in the State Civil Services as per the advertisement.  Prayer has been made to allow the JPSC to extend the date of Examination.  


The counsel for the writ petitioner opposed the prayer.  According to him the writ petition was dismissed on one of the ground that the date of examination has been fixed, as per which the minimum age was properly fixed.  It was submitted that if the JPSC extends the date of examination, the respondents should lower down the minimum age, accordingly.


However, such submission as made on behalf of writ petitioner cannot be accepted, as the minimum age already fixed for appointment cannot be changed from time to time with the change of the date of examination, which is dependent on various factors, including the law and order of the State.

In view of the reasons shown by JPSC it is allowed to extend the date of Preliminary Examination for appointment in the State Civil Services.  The JPSC is expected to hold the examination on an early date, preferably within two months.

This Miscellaneous petition stands disposed of with aforesaid observation.

***

2000(2) KLD 719

Writ Petition NO.40700 of 1999

D.D. 8.12.1999

Hon'ble Mr.Justice R.V.Raveendran

Renuka – Petitioner

Versus

Karnataka Public Service Commission & Anr.  - Respondents


Examinations – Candidate not able to appear for the examination within the prescribed time due to bandh or any other cause – It is not a ground to hold special examination for the said candidate.

ORDER

          The Karnataka Public Service Commission had issued a notification dated 9-3-1998 inviting applications for the posts of Gazetted Probationers Group ‘A’ and ‘B’.   The petitioner was an applicant for the said post.  The KPSC held the preliminary examination on 30-8-1998.   The petitioner took the said examination and became eligible to take the main examination.  The main examination was geld on 10-4-1999 to 3-5-1999 at Bangalore, Mysore, Gulbarga and Hubli-Dharwad.  The Admission Tickets were sent to all candidates including the petitioner.   The Petitioner claims that due to strike and bundh at Hubli-Dharwad, she could not reach the Examination Hall at the appointed hours, viz., 9.30 a.m., on 10-4-1999 and she was late by 25 minutes; and even though she entered the Examination Hall at 9.55 a.m., within the grace period of 30 minutes, the Room Superintendent did not permit her to take the examination.  Feeling aggrieved, the petitioner gave several representations to permit her to appear for the examination.  The same has been rejected as per communication dated 28-9-1999 at Annexure-D, on the ground that the petitioner did not appear for the examination in time.

2.      Feeling aggrieved, the petitioner has filed this petition seeking a direction for quashing Annexure-D dated 28-9-1999 and a direction to conduct the special Kannada examination for the petitioner before announcing the result or alternatively to exempt the petitioner from appearing for Kannada examination.  The petitioner has also sought for a consequential relief of reservation of one seat pending decision.

3.         The respondents have filed objections.  They have denied the several allegations made by the petitioner about her inability to attend the Examination Hall in time on account of strike, bundh, etc.   The respondents have also denied that the petitioner entered the Hall at 9.55 a.m.

4.         The respondent placed reliance on clauses (2) and (13) of the Instructions sent along with the Admission Ticket which are extracted below:

“ Item No. 2:  The candidate should enter the Examination Hall 20 minutes before the prescribed time from the commencement of the examination and sit himself/herself in the seat allotted and they should bring one more copy of the photograph pasted in their application for the Main Examination.

Item No.13:  No candidate shall be admitted to the examination hall 30 minutes after the commencement of a paper.   No candidate should leave the examination hall until 45 minutes have lapsed, after the commencement of the paper and during the last 5 minutes before the close of the examination.’’

He also placed reliance on the Item No.10 of the Instructions which is extracted below:

“  10.   No candidates shall be allowed to enter the Examination Hall/room Thirty minutes after the commencement of the examination for both the sessions, under any circumstances whatsoever.   Neither the Supervisor nor the Invigilator nor any other authority has any discretionary power in this regard.’’

The respondents contend that if petitioner had appeared before 10.a.m., i.e., within 30 minutes from the commencement of the examination, she would have been permitted to appear for the examination, but the petitioner did not appear before 10 a.m., and she came to the Examination Hall after 10 a.m., i.e., after the grace period of 30 minutes.  Hence she was not permitted to take the examination.   The respondents, therefore, contend that the petitioner is not entitled to any relief.   The Invigilator or Superintendent in the Examination Hall had no personal interest in the matter and if petitioner had appeared within the grace period, she would not have been prevented from taking the examination.   Therefore, it is difficult to believe the claim of the petitioner that she went to the Examination Hall at 9.55 a.m.

5.
Learned Counsel for the respondents submitted that as many as 12,500 candidates took the examination and the petitioner is the only person who complained that she could not reach the Hall on account of strike, bundh, etc., be that as it may.   When an examination is held for a large number of persons, if one of the candidates is not able to reach the Examination Hall for whatsoever reason, that by itself cannot be a ground for directing a special examination for such candidate.  If a special examination is sought in all cases of hardship, and is permitted by the Commission, there will be no end for the examination process and a body like KPSC which receives applications from lakhs of candidates can not complete the process of selection or able to select the candidates.   Hence, strict compliance with the instructions to candidates is necessary.   If in a particular case, a candidate is not able to follow the instructions or take the examination, that is his misfortune, Grant of relief against Commission can be considered only when there is a willful act of omission or commission on the part of KPSC which prevents a candidate from taking the examination or where a large number of candidates are affected due to an unforeseen obstacle.

6.
Hence, petitioner is not entitled to the relief sought.   There is no merit in the petition.  The writ petition is rejected.

***

Rejection of overage candidate

W.P.(S) NO.2885 of 2003

D.D. 25.6.2003

The Hon'ble Mr. Justice S.J.Mukhopadhaya

Mrs. Karuna Bala – Petitioner

Versus

The State of Jharkhand & Anr. – Respondents


Petitioner whose application for recruitment to Primary Trained Teachers has been rejected being overage has filed this petition for permission to appear for the examination.


Held – As the examination has been already held writ petition is dismissed.

ORDER


In this case, the petitioner has prayed for direction on respondents to issue him admit card and to allow him to take part in Primary Trained Teachers Appointment Examination, 2002 pursuant to advertisement published on 20th August, 2002.


According to petitioner, the action of respondents declaring him overage is illegal.


The Counsel for the JPSC submitted that in pursuance of the order of a Division Bench of this Court in WP(C) Nos. 5170/02 and 6135/02, maximum age limit of 40 years for General Category and 42-43-45 years was prescribed for reserved categories.  The petitioner being overage as per Courts order and subsequent advertisement dated 22nd September, 2002 published in the Newspaper 'Hindustan', was not allowed to appear in the examination. 


It has been bought to the notice of the Court that the examination has already been held on 27th May, 2003 and in some of the centers where examination was cancelled, re-examination has also been conducted on 12th June, 2003.


In the aforesaid background the examination having completed by respondents, the petitioner having missed the bus no, relief can be granted at this subsequent stage. The prayer as made in this case is rejected.

The writ petition is dismissed, with the aforesaid observations.

***

Error in randomization of series in Computer Programming

W.P.Nos.34026-34037/1998 & connected cases

D.D. 28.1.1999

Hon'ble Mr. Justice Ashok Bhan

Hon'ble Mr. Justice K.R.Prasada Rao

H.B.Shiva Kumar & Others – Petitioners

Vs.

The State of Karnataka & Ors. – Respondents

Competitive Examination held by the Commission for recruitment to the post of F.D.A. in pursuance of the notification dated 3.10.96.  As there was an error in randomization of series in the Computer programming, the Provisional select list/Marks list published by the Commission was found to be defective.  Therefore the said select list was withdrawn.  The petitioners whose names figured in the said list approached KAT which dismissed the applications of the petitioners.  Therefore, the petitioners filed the above writ petitions.  In view of the Expert report which confirmed the finding of the Commission that the select list was defective because of the error in randomization of series in computer programming, dismissed the writ petitions.

O  R  D  E  R 


The petitioners in all these writ petitions appeared for the competitive examination held by the Karnataka Public Service Commission (for short the KPSC) after applying for the post of First Division Assistant in pursuance of the notification bearing No.E(2)38/PSC/96-97 dated 03.10.1996 vide Annexure-A and after evaluation of the answer scripts a provisional select list was published by KPSC on 02.05.1998 showing  the names of all these petitioners as the candidates selected, a copy of which is     Annexure-B.  While publishing the said provisional list dated 02.05.1998, the KPSC had invited the objections from the candidates who appeared for the examination for the said post.  Thereafter certain objections were received, wherein doubts were raised about possible error in computer programming.  After detailed verification of those objections and in consultation with the experts in that context it was found that there was an error in randomisation of series inn the computer programming.  In the said circumstances the 2nd respondent – KPSC decided to withdraw the provisional select list/marks list published on 02.05.1998 in its notification No.E(2)19/98-99/PSC dated 08.06.1998, copy of which is Annexure-C.  It was also stated in the said notification dated 08.06.1998 that the revised marks list published did not include the Rural Weightage and that the awarding of marks in respect of the Rural Weightage would be considered after obtaining the necessary documents from the eligible candidates and that a revised provisional select list would be published in due course after verification of all the valid documents from the eligible candidates.  All these petitioners have challenged the said notification dated 08.06.1998 issued by the KPSC., canceling the provisional select list published on 02.05.1998 by approaching the Karnataka Administrative Tribunal (for short the Tribunal) at Bangalore by filing application Nos. 4325 to 4346/1998 and connected applications.  The said applications were dismissed by the Tribunal after considering the merit of the various contentions raised by the petitioners by orders dated 29.10.98, 17.11.98 and 30.11.98 observing that there is no irregularity and illegality in the action of the Commission in withdrawing the provisional list and publishing the revised list.  The petitioners, have, therefore, approached this Court praying for quashing of the said orders of the Tribunal dated 29.10.1998 passed in Applications Nos. 3443 to 3447/98, 4325/98, 4453 to 408 of 98 and 6056 to 6067/98 and for quashing of the impugned notification bearing No. E2/19/98-99/PSC dated 08.06.98, copy of which is Annexure-C, by issue of a writ of certiorari and for giving a direction to KPSC to finalise the provisional select list dated 02.05.1998 subject to corrections of clerical error, if any, and appoint the petitioners as First Division Assistants by issue of a writ of mandamus. 

2.
Respondent No.2 filed their objection statement, inter alia, contending that after evaluation, a provisional select list was published on 02.05.98 inviting objections to that list.  Several objections were raised indicating in essence that the Computer Programming may be faulty.  In such circumstances, on manual verification of the answer sheets of the objectors and in consultation with the Experts in that context it was found that there was an error in randomisation of series in the Computer Programming.  In these circumstances, after going through these aspects and after calling Mr. K. Hari Anand, Director of M/s.  T.R.R. Software Private Limited at Bangalore, an expert in the concerned field and after going through the report rendered by him and also after hearing him about the discrepancy/mistake in the randomisation of the series, the Commission decided to get the proper evaluation of all the series done.  In pursuance of such a decision taken by the Commission, fresh evaluation of all the series were effected and the Commission in its notification dated 08.06.98 in No. E(2)19/98-99/PSC, published the revised marks list of all the candidates who had appeared in the examination, by withdrawing the Provisional Select List/Marks List published on 02.05.1998.  It is also contended by them that the provisional select list/marks list published on 02.05.98 was withdrawn by the Commission since the said list never reflected the true and correct position.

3.
We have heard the detailed arguments advanced by the learned Counsel appearing for the petitioners Sri. K. Subba Rao and the learned Counsel for the 2nd respondent  Sri. T. Narayanaswamy. 

4.
The learned Counsel for the petitioners has challenged the impugned orders passed by the Tribunal and the validity of the notification issued by the 2nd respondent dated 08.06.98 mainly on three grounds which are as follows:- 

1) Before quashing the provisional select list published on 02.05.1998 and 2nd respondent ought to have given notices to all the petitioners who were selected in the said list.  As no such notices have been given to the petitioners the said notification dated 08.06.98 canceling the provisional select list dated 02.05.98 published, is liable to be quashed and this aspect of the matter has not been considered by the Tribunal.

2) The Tribunal failed to notice that there was no conscious application of mind by the 2nd respondent before canceling the said provisional select list dated 02.05.98.

3) No sufficient reasons are given by the 2nd respondent for withdrawing the provisional select list and even this aspect of the matter has not been properly considered by the Tribunal.

Alternatively it is contended by the learned Counsel for the petitioners that a direction is to evaluate all the answers afresh. 

5.
    On perusal of the records, we find no merit in any of the above contentions urged by the learned counsel for the petitioners.  The 2nd respondent has clearly explained the circumstances under which they decided to withdraw the provisional select list/marks list published on 02.05.98 in the notification issued in No.E(2)19/98-99/PSC dated 08.06.98 by producing a copy of the proceedings of the Special meeting of the Commission held on 27.05.1998 at 12.30 P.M which are to the following effect:-

"The Commission perused the note and discussed the subject at length.  The Commission also went through the randomisation chart and the master key supplied to the Senior Programmer.  The Commission observed the error committed at the stage of entering proper key for B,C and D series by the Senior Programmer.   The Commission expressed its anxiety over the gravity of the error.  The Senior Programmer has replied to the notice issued by the Secretary.  A detailed report covering all aspects be placed before the Commission during its next meeting".


Thus sufficient reasons are disclosed in the record of the proceedings of the special meeting of the Commission held on 27.05.98 for taking the decision to withdraw the provisional select list published on 02.05.1998 and to get proper evaluation of all the answer scripts by entrusting the work to Mr. Anand TRR Software. The second respondent also produced a copy of the report submitted by Sri. K. Hari Anand, Director for TRR Software Pvt. Ltd., whose opinion was sought in this regard before taking the above decision.  The observations of the said expert given in his report are as follows:-

"1) There are four booklet series in the examination i.e.,  A,B,C and D.

2) The Computer department staff was given the answer   key for 'A' series ad the randomisation chart for series B,C and D.

3)   In the evaluation process in the computer, it is the normal, straight forward and a clean process to have four keys to the four series rather than having one key and write a program for randomisation for the other three series.  The second process is more cumbersome and more error-prone because it is more difficult to code the program as three different programs have to be coded and secondly the possibility of error occurring the feeding the randomisation chart. 

In our experience with neighboring state PSCs where we are involved in scoring the merit list generation also, we adopt four answer keys process rather than randomisation.  

4) In this case also your computer department staff has adopted the same procedure.  But the error has occurred in entering the answer key for B,C and D series.


 The randomisation chart shows the question number of each series that carries the same answer.  The question numbers are shown horizontal blocks carry the same answer.                      


But your computer department staff has taken 'A' series correctly as it runs from 1 to 100 serially.  For the 'B' series instead of taking the same answer for the horizontal block, the Senior Programmer has taken that as the question number reference and has taken the answer for the corresponding question number from A series itself and hence this mistake.


This is purely a mistake in understanding the concept of the randomisation chart.


The later part of the process namely report generation, I trust is all right as that suffices your requirement".

Thus, it is found from the report of the Expert that there was an error in randomisation of series in the computer programming.  After going through the said report of the Expert and after personal hearing with Expert, the 2nd respondent – KPSC decided to get the proper evaluation of all the services done and in pursuance of the said decision taken by the Commission fresh evaluation of all the series was effected and the Commission published the revised marks list of all the candidates, who had appeared in the examination in its notification dated 08.06.98 in No. E(2)19/98-99/PSC by withdrawing the provisional select list/marks list published on 02.05.98. We are, therefore, unable to persuade ourselves to accept the contention of the learned Counsel for the petitioners that no sufficient reasons are given for taking the above decision by the 3rd respondent to cancel the provisional select list published on 02.05.98 and to get the proper evaluation of all the answer scripts done by entrusting them to Mr. Anand of TRR Software and that there was no conscious application of mind before cancellation of the provisional select list published on 02.05.98.  We are of the opinion that it would be travesty of justice to allow the said wrongly prepared provisional select list dated 02.05.98 to be given effect and to be implemented without permitting the 2nd respondent to publish the correct provisional select list after getting the answer scripts of all the series evaluated again. 

6.
The learned Counsel for the petitioners vehemently contended that before canceling the provisional select list, 2nd respondent ought to have given opportunity of being heard to the petitioners and as the principles of natural justice have not been followed, the impugned notification dated 08.06.98 issued canceling the select list dated 02.05.98 is liable to be quashed.  In support of this contention, he relied upon a decision of the Supreme Court reported in BENNY T.D AND OTHERS Vs. REGISTRAR OF CO-OPERATIVE SOCIETIES (1998) 5 SCC 269), wherein it was held that:- 

"Where the Registrar of Co-operative Societies came to the conclusion that there was large scale malpractice in recruitment made by a Co-operative Bank and issued notice to the Bank making a bald allegation that the marks awarded and the consolidated marks recorded in the recruitment process are corrected and manipulated without giving specific details taking details taking into account report of the Kerala Public Men's (Corruption, Investigation and Enquiries) Commission without supplying copy to the Bank, held to the inference of malpractice is improperly made".


But the above decision is not applicable to the facts of the present case since in the instant case fresh evaluation of all the series of answer scripts has been ordered by the 2nd respondent only on account of the detecting of an error in randomisation of series in the computer programming and not on account of any detection of malpractices in the recruitment process.  The learned counsel for the petitioners has also relied upon another decision of the Supreme Court rendered in BOARD OF HIGH SCHOOL AND INTERMEDIATE EDUCATION U.P. ALLAHABAD Vs. GHANSHYAM DAS GUPTA and others (AIR 1962 SC 1110), wherein it was held that :- 

"If a statutory authority has power to do any act which will prejudicially affect the subject, then, although there are two parties apart from the authority and the contest is between the authority proposing to do the act and the subject opposing it, the final determination of the authority will yet be a quasi-judicial act provided the authority is required by the Statute to act judicially.............


The Examinations Committee of the Board of High School and Intermediate Education, U.P., appointed under S.13 of the UP intermediate Education Act 2 of 1921, when it exercises its power under R.1 (1) of Chapter VI of the Regulations framed under S.15, in dealing with cases of examinees using unfair in examination halls, is acting quasi-judicially and the principles of natural justice which require that the other party (namely, the examinee) must be heard, will apply to the proceedings before the Committee.  Though there is nothing express one way or the other in the Act or the Regulations casting a duty on the Committee to act judicially, the manner of the disposal based as it must be on materials placed before it, and the serious effects of the decision of the Committee on the examinee concerned, must lead to the conclusion that a duty is cast on the Committee to act judicially in that matter, particularly as it has to decided objectively certain facts which may seriously affect the rights and careers of examinees, before it can taken any action in the exercise of its power under R.1 (1)..............


Where no opportunity whatever was given to the examinees to give an explanation and present their case before the Committee, the resolution of the Committee canceling their results and debarring them from appearing at the next examination is vitiated".

We find that the principles laid down in the above decision are not applicable to the facts of the present case, since in the instant case, it was found that there was no proper evaluation of answer scripts pertaining to B, C and D series due to the mistake committed by the staff of the Computer Department which resulted in not properly evaluating the correct answers in respect of B,C and D series which resulted in error in randomisation of series. So, the question of giving opportunity to the petitioners, whose names appeared in the wrongly prepared provisional select list dated 02.05.98, of being heard, does not arise.  Thus, we find no merits in any of the above contentions urged by the learned counsel for the petitioners. All the above contentions urged have been considered by the Tribunal in the impugned orders passed.  We do not find any justifiable grounds to interfere with the impugned orders passed by the Tribunal.  The learned counsel for the 2nd respondent submitted that in pursuance of the decision taken by the 2nd respondent fresh evaluation of all the answers in the answer scripts of all the series were effected and revised marks list of all the candidates who had appeared in the examination was published inn the Notification dated 08.06.1998 by publishing the Provisional Select List/marks list published on 02.05.98. In view of the said submissions made, we do not find it necessary to give any direction in this regard as requested by the learned counsel for the petitioners.

7.
For the above reasons, the writ petitions are dismissed.  No costs.

***

Caste certificate produced after last date of receipt of application

Writ Petition No.15384/1998

D.D. 28.3.2000

Hon'ble Mr. Chief Justice Y.Bhaskar Rao

Hon'ble Mrs. Justice Manjula Chellur

Pushpa.A. – Petitioner

Vs.

K.P.S.C. & Others – Respondents


Recruitment to the post of Junior Training Officer (Drawing & Maths)


Petitioner claimed reservation under Category-I enclosing copy of Caste Certificate dated 26.12.94.  At the time of interview the petitioner did not produce the original of Caste Certificate dated 26.12.94 but produced a fresh Caste Certificate dated 13.1.97.  The Commission rejected her claim for reservation under Category-I and treated her under G.M. category and she was not selected.  Respondent No.3 who has secured 72.86% as against 77.25% secured by the petitioner was selected under Category-I. The petitioner approached KAT but her application was rejected.  The High Court in view of the fact that the petitioner did not inform the Commission that she lost the original Caste Certificate dated 26.12.94 and as the fresh Caste Certificate dated 13.1.97 was obtained after the last date fixed for receipt of applications, dismissed the writ petition.

J  U  D  G  M  E  N  T 

MANJULA CHELLUR, J:


This petition is filed by the petitioner under Articles 226 and 227 of the Constitution of India, sought for the following relief's:

(1) To set aside the order of the Hon'ble Tribunal dated 21.07.1997 in A. No. 1131/97 (Annexure-M) and the order dated 20.02.1998 in Review Application No. 235/97 (Annexure-P).

(2) To quash the endorsement No.R(2)2606/96-97/PSC dtd 27.01.1997 of the 1st respondent (Annexure–J) and also the selection of the 3rd respondent in the impugned notification dated 25.01.1997 (Annexure-K)

(3) To issue a writ of mandamus directing the 1st respondent to consider the petitioner's claim for selection in the vacancy reserved for Category-I of the Backward Classes and select her, and 

(4) To pass such other order or direction as this Hon'ble Court deems fit in the facts and circumstances of the case including an order for award of cost. 

2.
In response to the advertisement of the 1st respondent in Notification No. RTU 95 dtd 05.07.1995 for the recruitment to the posts of Junior Training Officers at Directorate of Employment and Training, Government of Karnataka, wherein applications for nine posts belonging to the cadre of Junior Training Officer (Drawing & Maths) were called for, the writ petitioner applied for such post.  Amongst several classifications under Category-I of BCs one post was reserved.  The petitioner had required qualification of SSLC and Diploma in Electrical Engineering.  She applied for the selection enclosing copy of the Caste Certificate showing as "Golla" Category-I of the Backward Classes. 

3.
She was asked to attend the interview on 21.01.1997 indicating her candidature under Category-I of Backward Classes.  Accordingly, she attended the interview and produced and original Backward Class Category-I certificate dated 13.01.1997 instead of the one dated 31.10.1994.  Subsequently, the 1st respondent sent an endorsement dated 27.01.1997 showing her candidature as a General candidate for the reason that the correct original certificate of Category –I of Backward Classes was not produced.  Later the selected candidates list was published on the notice board which showed that the 3rd respondent as the selected candidate.  As a matter of fact the third respondent secured marks at 72.86% much less than the marks secured by the petitioner  which is at 77.26%.

4.
Aggrieved by the said selection she approached the Tribunal the fifth respondent herein and the application was disposed of by its order dated 21.07.1997 observing that the petitioner failing to produce the caste certificate either that of the original of the one which was annexed to the application or the caste certificate dated 13.01.1997.  When this was factually incorrect, she filed Review Application No. 235/97 seeking review of the order of the Tribunal after obtaining endorsement from the 1st respondent that she had produced original caste certificate dated 13.01.1997 instead caste certificate of Category-I dated 26.12.1994.  However, Review Application was rejected making certain observations.  Aggrieved by the same, the present writ petition is filed.

5.
The 1st respondent filed objection statement contending that the qualification prescribed for the post was SSLC, National Trade Certificate or National Apprenticeship Certificate or Diploma in the appropriate branch in trade concerned and must have not less than three years of experience including the period of training of apprenticeship.  Out of 239 posts of Junior Training Officers 9 posts were categorised for Trade and a different classifications Category-I had one post.  Enclosing Xerox copy of the Reservation Certificate, the writ petitioner sent the application claiming reservation of Category-I 'Golla'.  During the interview on 20.01.1997 she was unable to produce the original of Category-I certificate dated 26.12.1994.  Instead she had submitted a fresh reservation certificate dated 13.01.1997.  Therefore rejecting her claim for reservation of Category-I her candidature was treated for general merit. 

6.
As per the notice for interview, all the candidates were required to produce all the original certificates at the time of interview and they were also made to know that failure to produce such originals will make the candidates ineligible for the interview.  Inspite of it, she was not able to produce the original reservation certificate dated 26.12.1994.  Therefore, she was taken as general merit candidate.  Even under general merit category she was not eligible for selection in view of the fact that the percentage of her marks was much less than the last candidate selected under General Merit Category. 

7.
The main contention of the writ petitioner is that at the time of interview she could not produce the original certificate dated 26.12.1994 since it was misplaced and that it was not available immediately and therefore she obtained fresh certificate dated 13.01.1997 and produced the same at the time of interview.  A notice was sent by the 1st respondent calling upon her to attend the interview which is at Annexure-G i.e, dated 07.01.1997.  Admittedly, subsequent original reservation certificate is dated 13.01.1997.  Admittedly, along with the application she had enclosed Xerox copy of the caste certificate of Category-I dated 26.12.1994.  It is not the case of the writ petitioner that subsequent to submission of application for the selection of the post enclosing xerox copy of the reservation certificate she had intimated that the original is lost and she would be sending the fresh application.  Except submitting subsequent reservation certificate dated 13.01.1997 on the date of interview i.e., 21.01.1997 she has not even moved her little finger in this respect.  No doubt, she has the required qualification of SSLC and also Diploma Examination with First Class and High Second Class respectively.  She further contends that she is more merited person than the 3rd respondent herein who has secured 72.86 against the petitioner's percentage of 77.25.  Admittedly, the writ petitioner was not considered under Category-I 'Golla'.  It is also seen that the 3rd respondent is selected under Category – I for the post of Junior Training Officer as she got the higher marks under that group.  The contention of the petitioner as stated above that she could not produce the original certificate dated 26.12.1994 as it was misplaced and was not available immediately will not ensure to her benefit in the eye of law.  Instead of producing the original certificate dated 26.12.1994 she has produced fresh certificate dated 13.01.1997.  This certificate dated 13.01.1997 will not take place or will not be equivalent to the original certificate dated 26.12.1994.  We have to see whether the writ petitioner had complied with the condition notified in the Notification calling for the post of Junior Training Officer and also other conditions stipulated in the call letter.  The first respondent would have received hundreds of applications and it has to peruse and see whether the candidates have produced all the documents in support of their previous statement regarding qualification and reservation as relief by him or her.  This has to be done at the time of selection process.  If any of the candidate fails to support previous statement regarding qualification and reservation as relief by him or her.  This has to be done at the time of selection process.  If any of the candidates fails to support previous statement regarding the reservation or qualification whenever they have claimed eligibility of reservation the first respondent would be justified in rejecting such applications.  Only question we have to see in whether the writ petitioner has a right whatsoever to claim that the reservation or caste certificate dated 13.01.1997would be a substitute of the original reservation certificate dated 26.12.1994 on which she founded her claim of reservation.  In the matter of appointment, time and again it is said that the candidates have to comply with the specific stipulations while claiming reservation or with regard to the qualifications.  Any laches on part would definitely results in rejecting the application.  In such a situation, one cannot claim as a matter of right sympathy or equity.  As already discussed above, unless the writ petitioner has made out justifiable ground or cause for considering her case for Category-I this Court cannot come to her rescue.  The 1st respondent while considering her case for Category-I or General Merit at the time of selection process or the Tribunal while considering her application or review application have looked into the matter from all the angles.  Therefore, the writ petitioner has not made out a case to give her the relief she has sought for.

8.
At the time of argument it was submitted that the 3rd respondent who is selected and appointed in Category-I as the last candidate in the said Category has resigned on 04.06.1998 from the said post and therefore the case of the writ petitioner could be considered.  It is not the case of the first respondent herein that there was no vacancy in Category-I.  The application of the writ petitioner was rejected on the ground that she did not comply with the conditions stipulated. Under the circumstances, the fact of a vacancy now under Category-I in the category of Junior Training Officer will not come to the aid of the writ petitioner. 

9.
Hence, the writ petition is rejected.

***

Substitution of Additional answer book

Writ Petition No.14448/1999

D.D. 5.6.2000

Hon'ble Mr. Chief Justice Y.Bhaskar Rao

Hon'ble Mrs. Justice Manjula Chellur

D.S.Chandrakanth – Petitioner

Vs. 

K.P.S.C. & Others – Respondents

Recruitment to Gazetted Probationers Group A & B posts pursuant to notification dated 30.4.93.

During revaluation of the Kannada paper of the petitioner it was found that the petitioner had substituted additional answer books 2, 3 and 4. After holding inquiry, the candidature of the petitioner was cancelled besides debarring him from the said examination for examination mal-practice.  The application filed by the petitioner before KAT was dismissed.  The High Court in view of the fact that the inquiry was held after giving fair opportunity of being heard to the petitioner held that there was application of mind on the part of the concerned authorities and consequently, dismissed the writ petition.

Cases referred:

1. 1999 (8) SCC 91 – R.S. Saini Vs. State of Punjab & Others

2. ATJ 2000 (1) 171 – The High Court of Judicature at Bombay through its Registrar Vs.       Shashikant S.Patil & Another

O  R  D  E  R 

MANJULA CHELLUR, J:

This petition is filed by the petitioner herein against respondents-1 and 2 to quash the order in Application No. 1890/97 passed by the Karnataka Administrative Tribunal, to direct the 1st respondent to declare the results of the petitioner, to direct the respondents to consider the case of the petitioner for selection and appointment on merits to the post of Gazetted Probationers Class I and II and in the alternative recommend the name of the petitioner for the appointment to the 2nd respondent as additional candidate selected in the selection process. 

2.
The facts that lead to the filing of this writ petition in brief are narrated as under. 


In pursuance of the notification dated 30.04.1993 issued by the 1st respondent for the post of Class-I and II, he appeared for the examination after obtaining the hall ticket.  The petitioner has excellently done well in the examinations and the results were also published wherein he secured 679 marks in Group A and 546 marks in Group B.  Revaluation was done on the directions of the Tribunal.  During the revaluation so far as the Kannada paper of the petitioner is concerned, the revaluer raised some objections. Accordingly, the Commission cancelled the candidature of the petitioner by a notification on the notice board.  An application was filed in Application No. 4983/96 on the Tribunal which was allowed on 19.09.1996 directing the 1st respondent to hold fresh enquiry after giving an opportunity to the petitioner.  Accordingly, article of charge was served on the petitioner and the same was explained by him.  After holding an inquiry, the inquiry reported was submitted by the inquiry officer to the 1st respondent which was accepted, by the 1st respondent.  The 1st respondent further debarred the petitioner for the Gazetted Probationer Examination of 1988-93, apart from canceling his candidature.   Again he approached the Tribunal and the application was dismissed by an order dated 18.02.1999.  It is submitted, to have an efficacious remedy he has filed the writ petition challenging the order passed by the Tribunal on the ground that the finding of the Tribunal that it can look into the procedural aspect of the matter in a departmental enquiry but it failed to notice that it was not a departmental enquiry.  The Tribunal ought to have re-appreciated the facts. 

3.
 The Tribunal failed to take into consideration that the 1st respondent was not able to establish that the answer papers available with them are not the answer papers belonging to the 1st respondent.  The punishment imposed attaches stigma on the career of the petitioner.  While looking into the facts, the entire evidence has to be looked into and not only a portion of it.  Even otherwise the order passed by the 1st respondent is against the directions of the Tribunal because the Tribunal gave a direction to furnish an inquiry report after it was completed so that the petitioner could submit his reply.  It is further alleged that the article of charges are different from the inquiry held in that regard.  The allegation regarding change in ink is totally false and incorrect so also with regard to the non availability of signature of the Invigilator on the examination sheets.  The Tribunal failed to note that there was no roll to play by the petitioner.  The findings of the Inquiry Officer regard the quality of the answer and so also answer written earlier and scored of was not properly considered.  The petitioner is a M.Sc., graduate and is capable of answering all the questions.  The respondents have taken the issue very lightly and the petitioner is punished for no fault of him.  No mal-practice or misconduct is committed by the petitioner as alleged.  The entire procedure adopted is illegal and contrary to law. 

4.
The 1st respondent has filed objection statement contending that the petition is un-sustainable both on facts and law. It admits the decision to cancel the valuation done and the revaluation of the papers once again pertaining to the examinations held in the month of July and September 1993.  The respondent submits that during the valuation process on 29.07.1995 the answer scripts pertaining to the subject Kannada and Additional Examiner found certain contrast and discrepancies between the main and the first additional answer books 2,3 and 4 on the other hand pertaining to the register No. 87504 i.e., the petitioner.  The factual report with remarks was given to the Chief Examiner.  Then the Secretary conducted the inquiry in accordance with law and finally the petitioner was debarred from the candidature.  This was challenged in Application No. 4993/96 which was disposed of with a direction to hold fresh inquiry after giving one more opportunity to the petitioner to face charges. Accordingly, the fresh inquiry was conducted in accordance with law and on the basis of the report, the Commission cancelled the candidature of the petitioner and also debarred from taking examination between 1988-93.  On the basis of material during the inquiry the inquiring Authority held that there is abundant material on record to draw irresistible inference that the petitioner has done such an act.  The article of charge and the inquiry into the charges are one and the same.  For the first time the petitioner has taken a contention that there is no rule of procedure governing the field to sign the additional sheets. No where such suggestion was made to PW1 in the inquiry.  The 1st respondent has based its decision on legal and factual aspects.  Therefore the rejection of the application by the Tribunal is justified.  Admittedly, the applicant appeared for the cost of gazetted probationers held during July and September 1993.  Though initially the results were announced declaring the marks of the candidates including the petitioner so far as Group A and subsequently on the decision of the Commission the revaluation was done.  During the said revaluation the additional Valuer Shivakumara Swamy, gave a report to the Commission revealing that there are vast discrepancies and contrast between the main an first additional answer books on one hand and the additional answer books 2,3 and 4 on the other hand so far as the petitioner is concerned.  Subsequent to the order of the Tribunal in Application No. 4993/96 article of charges and the statement of imputation were served.  The specific charge was that the petitioner substituted additional answer books, 2,3, and 4 which were supplied to him in the examination hall pertaining to Kannada subject.  It further says the answer books 2,3 and 4 were not written in the examination hall during examination and therefore, the petitioner has committed mal practice which amounts to mis-conduct under Rule 20 of the Karnataka Civil Services (General Recruitment) Rules 1977.  In the statement of imputation it was said that the quality of the level of answers in the additional sheets 2,3 and 4 on comparing with the main and first additional answer book there is vast, wide variation and contrast with regard to quality of answers in writing, in expression of ideas, in ink movement and speed of writing alleged to in between the two the two sets.  Under Rule 20 of the Karnataka Civil Services (General Recruitment) Rules 1977 using or attempting to use unfair means in an examination for purposes of recruitment or otherwise resorting to any other irregular or improper means in connection with the recruitment is also misconduct.  It is the contention of the Commission that the additional answer books 2,3 and 4 pertaining to Kannada subject of the petitioner were not at all supplied to him in the examination hall during the course of examination.  The Commission need not go or establish now this was done by the petitioner.  If at all any such act is done, it would be within the exclusive knowledge of the person who commits such guilt as to how, where, when the under what circumstances such guilt was committed.  The KPSC Official Memorandum Para-2G clearly defines that inserting or substituting in the answer scripts or sheets amounts to mal-practice.  The Commission which has the power to conduct the examination also has the power to disqualify or debar a candidate who uses unfair means or method or practice connected with the said examination.  The charge memo is clear with regard to the article of charge and statement of imputation. 

5.
After holding the inquiry after giving opportunity to the petitioner herein it was held that the answers found in additional sheets 2,3 and 4 were never written in the examination hall during the course of examination.  They were not the additional sheets supplied to the petitioner in the examination hall and they are substitution for the additional answer books 2,3 and 4 that were supplied to him in the examination hall.  Such conclusion was drawn after discussing at length all the facts and material before the Inquiring Authority.  The petitioner was given opportunity of participation in all the proceedings before the Inquiring Authority.  This inquiry was done as per the direction in Application No. 4993/96.  All the issues with regard to non availability of signature of the Invigilator on the additional sheets, answers written earlier and scored off later, answer which were written in excellent way in the additional sheets when compared to the main and first additional sheets are all discussed and considered by the Inquiry Officer.  With this background, the Court has to now consider whether there is possibility to agree with the contentions of the petitioner in the writ petition.  The following decisions are relied upon by the Court:

1) 1999(8) SCC P.91 (R.S. SAINI –Vs. – STATE OF PUNJAB & OTHERS).

2) Administrative Totals Judgments (2000(1) P.171 (THE HIGH COURT OF JUDICATURE AT BOMBAY through its Registrar Vs. SHASHIKANT S. PATIL & ANOTHER)

In 1999(8) SCC P.91 their Lordships have held as under:

" High Court while exercising writ jurisdiction does not reverse a finding of inquiring authority on the ground that evidence adduced before it is insufficient.  If there is some evidence to reasonably support conclusions of inquiring authority, it is not the function of the Court to review evidence and to arrive at its own independent finding.  The inquiring authority is the sole Judge of the fact so long as there is some legal evidence to substantiate its findings.  Adequacy or reliability of evidence is not a matter which can be permitted to be canvassed before the Court in Writ Proceedings. (para 16)

The inquiring authority based its conclusions on materials available on record and after considering the defence put forth by the appellant.  The conclusions cannot be drawn in a reasonable manner and objectively.  These conclusions cannot be termed as perverse or not based on any material, nor it is a case where there has been any non-application of mind on the part of the inquiring authority.  The High Court within its limited scope under Article 226 too has looked into the material on the basis of which the inquiring authority had formed its conclusion.  There is no fault in the findings of the High Court (para-17)".

In ADMINISTRATIVE TOTAL JUDGMENTS 2000(1) P.171 (THE HIGH COURT OF JUDICATURE AT BOMBAY, through its Registrar Vs. Shashikant S. Patil & another ) their Lordships have observed as under:

"16.     The Division Bench of the High Court seems to have approached the case as though it was an appeal against the order of the administrative/disciplinary authority of the High Court, interference with the decision of departmental authorities can be permitted, while exercising jurisdiction under Article 226 of the Constitution if such authority had held proceedings in violation of the principles of natural justice or in violation of statutory regulation prescribing the mode of such inquiry or if the decision of the authority is vitiated by consideration extraneous to the evidence and merits of the case, or if the conclusion made by the authority, on the very face of it, is wholly arbitrary or capricious that no reasonable person could have arrived   at such a conclusion, or grounds very similar to the  above. But we cannot over look that the departmental authority (in this case the Disciplinary Committee of the High Court) is the sole Judge of the facts, if the inquiry has been properly conducted.  The settled legal position is that if there is some legal evidence on which the finding can be based, then adequacy or even reliability of that evidence is not a matter for canvassing before the High Court in a writ petition under Article 226 of the Constitution".

In the present case, the Inquiring Authority has held the inquiry in accordance with the procedure as per the directions of the Tribunal.  The petitioner was given fair opportunity of being heard.  There is no violation of principles of natural justice.  The competent authority accepting the inquiry report has imposed the punishment of canceling the candidature of the petitioner apart from debarring him from the examination between 1988-93.  Therefore, the opinion drawn by the Inquiring Authority and the punishment imposed cannot be termed as perverse or not based on any material.  There is application of mind on the part of the concerned authorities.  Therefore, there are no merits in the writ petition. 

6.
Accordingly, the writ petition is rejected. 

                                ***

Wrong form in Caste certificate

W.P.No. 27214 of 1999

D.D.   23.6.2000

Hon'ble Mr. Justice G.C.Bharuka

Hon'ble Mr. Justice R.Gururajan

M.S.Krishnappa – Petitioner

Vs. 

The State of Karnataka & Others – Respondents


Recruitment to the post of Head Master


The petitioner applied claiming reservation under Category-I and produced Caste Certificate in Form No.II instead of prescribed Form No.III after over writing Form No.II as Form No.III.  Commission rejected the petitioner's claim under Category-I and treated him as G.M. candidate.  He was not selected as the marks obtained by him were less than the cut off marks under G.M. category.  The petitioner approached K.A.T. but his application was dismissed.  The High Court in view of the reply statement of the Tahsildar who issued the Caste Certificate that the petitioner belongs to Category-I allowed the writ petition and directed the Commission and the Government to select and appoint the petitioner against any existing or future vacancy.

O  R  D  E  R

G.C.BHARUKA, J:


The petitioner is aggrieved by the order dtd 09.02.1999  (Annexure 'C') passed by the Karnataka Administrative Tribunal in Application No. 6632/98 rejecting the application filed by the petitioner seeking directions to the respondent Karnataka Public Service Commission (in short the 'Commission') to place his name in the select list of Category-I for the post of Head Master.

2.
Pursuant to notification No. E(1)22827/96-97/PSC dtd 16.10.1996 issued by the Commission, the petitioner had filed an application for seeking appointment to the post of Head Master.  He had claimed reservation under Category-I since according to him he belonged to Golla Caste. 

3.
On receiving admission ticket bearing Registration No. 05408, he appeared at the written examination and on successful completion thereof he was called for interview and personality test on 05.11.1997.  The interview notice also required the petitioner to furnish all the certificates including caste and income certificate in original for verification.  Accordingly, the petitioner produced the said certificates.

4.
So far as the caste certificate is concerned it was issued by the Tahsildar in Form No. II, copy whereof has been produced at Annexure 'A-4'.  According to this certificate, the petitioner belonged to 'Golla' Caste.  The certificate, which is Kannada, was to the following effect:-

Ãð�“óÈÂñ ÃðæÆðõñ¾ ÃðÀðæ


“æó/“æóÆðô‰ ÍðôÄã®õðôå ÂðÆðÇð Æðô³ð ¨®.¨Íý.°ðùÌðÝÃðâ ¨®ÄôÆðÆðÇðô °ðÂñž»°ð Çñ¸åÁð °ú÷óÉñÇð †Éúç “æó‹ÆñÍðÃðöÇð ÀñÈ÷ç°ðô ŽôóÍð³ñÂðÎð’è ³ñæÆðôÁð‘ç ÍñÆðõñÂðå ‹Æñ•®õðõñ‚ÁñàÇú®Áðô ÆðôÀðôÞ £ÆðÇðô ³ú÷ÈçÇðô ¹ñ‰³ú Íúó�ÁðÆðÇñ‚Áðôà £ÀðÇúó –®Áðô’Áð Æð³ðž³ðÊð ÂðÆðô÷Âú-2Çð Æð³ðž°úÐ Íúó�ÁðÆðÇñ‚ÇðôÀñÞÇú.  Çñ.‹. ÆðÇðŠ®õðô®Àú Æñ”ž°ð ¢Áñ®õðô 7,000/- (©Êðô ÍñŽÇð Çð÷. ÆðõñÀðæ).

ÍðßÊð: “æó‹ÆñÍðÃðöÇð                        


Íð–.

ŠÂñ®°ð: 18-10-96





    ÀðÎð“óÉñàÇý

The English translation of the above certificate is as under:- 


Sri. M.S. Krishnappa S/o Subbaiah, is the resident of Meesaganahalli, Srinivasapura Taluk, Kolar Dist.  He belongs to Golla Caste/Sub-Caste and belongs to Form-II and according to the report of the Revenue Inspector their income is Rs. 7,000/-

Sd/-

Tahsildar

Srinivasapur  Taluk.

Place: Srinivasapura

Date: 18.10.1996

5.
According to the respondent Commission, the certificate, which was produced at the time of interview, was tampered by overwriting 'Form No.2' as 'Form No.3' and therefore the Commission took the decision to treat the petitioner under General Merit Category.  The Commission has further stated that since under the General Merit category the marks secured by the petitioner was far below the marks secured by the last candidate of General Merit category, he could not be selected to the post in question.

6.
On being moved by the petitioner, the Tribunal agreed with the view taken by the Commission merely on the ground that the petitioner was quality of overwriting  'Form No. 2' as 'From No. 3' in the Caste Certificate and as such the Commission was right in considering the caste certificate of the petitioner as tampered one. 

7.
In the statement of objections filed by the respondent Tahsildar it has been clearly stated that previous Tahsildar Sri. H.R. Nagaraj had issued caste certificate in respect of the petitioner on 18.10.1996 in Form No.2 as prescribed by the Government.  According to him, there was no requirement of mentioning Form No.2 in the verification column.  Instead he ought to have mentioned Category-I since 'Golla Caste' falls under Category-I as per the Government Order No. SWD 61 BCA 95, Bangalore, dtd 28.12.1995.  He further stated that the certificate produced by the petitioner was genuine one.  According to him, this fact was also brought to the notice of the Tribunal by way of statement of objections filed before it.

8.
Before the Tribunal, though statement of objections has been filed by the respondent authorities, they have not disputed the foundational fact that the petitioner belonged to 'Golla' caste.  More over, the genuineness of the caste certificate has also not been disputed.  The Commission does not dispute that the petitioner belongs to Golla Caste.  According to the petitioner, he had produced the original caste certificate as issued by the Tahsildar and there was no occasion or purpose on his part to make any tampering by overwriting Form No.2 as Form No.3 because admittedly for backward classes/communities falling under Category 'A' 'B' 'C' and 'D' Form No. 2 was the appropriate form as prescribed by the State Government under Government Order DPAR 28 SBC 86, dtd 12.12.1986.  According to the petitioner, overwriting was done in the office of the Commission just to deprive him of his rightful claim for consideration of his appointment under Category-I.  Keeping in view the facts and circumstances of the case, we find no reason to discard his explanation.  Further, as rightly stated in the statement of objections, in the certificate given by previous Tahsildar, he ought to have stated that the petitioner belongs to Category-I instead of mentioning Form No. 2, which is a error committed by him.

9.
In any view of the matter, since admittedly the petitioner belongs to Golla Caste, which falls under Category-I, the Commission should have taken notice of this inferential fact.  We are conscious of the fact that the Commission cannot determine as to the class to which the applicants belong and it is bound by the certificates given by the competent authority in this regard, but whether a particular caste falls in one category or the other is an inferential fact to be drawn with reference to the notifications setting out classes and categories for reservation.

10.
Moreover in the present case, in the certificate issued by the Tahsildar, he had not at all spoken about the category in which the Golla Caste falls.  Therefore, the Commission either ought to have referred the relevant government notification to ascertain the correct category or ought to have required the Tahsildar concerned to make corrections in the certificate issued by him.  However, without taking to such course, the Commission rejected the claim of the applicant regarding his right to seek appointment in the reserved Category-I.  We are unable to subscribe to the view taken by the Commission. 

11.
Accordingly, the impugned order passed by the Tribunal rejecting the application cannot also be sustained which is accordingly quashed. 

12.
After having so held, it will be proper to notice the contents of para 8 of the Statement of Objections filed by the Commission, wherein it has been stated that provisional select list in regard to the selection was published on 16.09.1998 and the final select list was published on 25.02.1999.  According to the respondent Commission, the final select list was sent to State Government on 03.03.1999 and possibly appointment orders have also been issued to the selected candidates.  According to us, even it be so, for the fault of the respondents the petitioner cannot be made to suffer.  Therefore, we direct that the name of the petitioner should be included in the waiting list in Category-I and he should be offered appointment on the post of Head Master against any existing or future vacancy.

13.
With the said observations and directions, the writ petition is allowed.  There will be no order as to costs.

***

W.P.No. 30149/1999

D.D. 20.7.2000

Hon'ble Mr. Justice G.C.Bharuka

Hon'ble Mrs. Justice Manjula Chellur

Dr.M.Ramachandra – Petitioner

Vs.

Karnataka Public Service Commission - Respondent 

Recruitment to the post of Ayurvedic Physician (Grade III) in the department of Indian System of Medicine and Homoeopathy


The petitioner claimed reservation under Category IIA.  As the Caste Certificate produced by the petitioner was not in the prescribed form as per the form given in the notification, obtained much before the date of notification and also incomplete not signed by the parents in the relevant column, the same was not considered by the Commission. The application filed by the petitioner before KAT was dismissed.  The High Court confirmed the order of KAT by rejecting this writ petition.

O  R  D  E  R 

MANJULA CHELLUR, J:


The writ petition is filed for issue of writ of certiorari to quash the order of Karnataka Administrative Tribunal dated 26.03.1998 in Application No. 6376/1997 as per Annexure-N, to extend the relief as sought for before the KAT in Application                 No. 7376/97 as per Annexure-A and such other relief's as this Court deems fit and proper in the circumstances of the case. 

2.
Karnataka Public Service Commission had invited applications for the recruitment to the posts of Ayurvedic Physician (Grade-III) in the Department of Indian System of Medicine & Homeopathy by their notification dated 30.07.1996.  The last date for the receipt of the applications from the candidates was fixed as 12.09.1996.  The petitioner was one of the aspiring candidate for the said post and submitted his application on 06.09.1996 claiming reservation under the category II(A).  He had submitted Caste Verification Certificate in support of his claim which is one of the terms and instructions stipulated for the said post.  But the said Caste Certificate was not accepted by the 1st respondent as per the endorsement dated 24.05.97 which followed by second endorsement dated 06.06.1997.  The objection was that in Form No. 2(A) declaration of income required to be singed by the parents like father, mother, was actually signed by the candidate himself.  Therefore, in the absence of proper certificate his case was considered under General Merit. 

3.
This was questioned by the petitioner before the KAT in Application NO. 6376/97.  He further contends that the verification certificate signed by the Tahsildar on 04.07.96 clearly reveals that the petitioner belongs to Kuruba Caste which falls under the category of 2(A) in pursuant to the order of the Government. It is also contended that the petitioner filed self-declared declaration under Form No.3 as stipulated by the Government which is at Annexure-C.  This was also verified and certified by the petitioner and the Tahsildar. 

4.
When he received interview notice dated 11.04.1997 requiring him to appear for interview under general merit on 29.04.97 at 10.30 a.m. he represented by a letter dated 19.04.97 seeking clarification from the Public Service Commission.  At the time of sending the letter, he enclosed another Form No. 3 declaration of Caste and income.  This was also not considered by the KPSC on the ground that it was not signed by the father, mother, but signed by the candidate itself.  He sent one more representation dated 27.05.97 and an endorsement was sent dated 06.06.97 by KPSC informing him that his claim was rejected.  This was challenged before the KAT and the said Application 6376/97 came to be dismissed on 23.06.98.

5.
The stand of the respondent herein is that no doubt the petitioner had sent his application for the post of Ayurvedic Physician (Grade-III) in response to the notification dated 30.07.96.  According to them the right of the candidate to recruitment crystalises as on the date when the notification in that context was issued.  The status of the candidate claiming under a particular category must be as on the date when he put forth his claim. Therefore, according to them the reservation certificate which was to be produced by him must be one obtained on or before the date of notification and within the last date and must be filed along with the application.  Therefore, the reservation certificate dated 04.07.95 much prior to the date of notification dated  30.07.96 will not come to the rescue of the applicant.  It is further contended that only the Verification Certificate (Parisheelana Pramana Patra) dated 04.09.96 has been produced by him without the entire declaration form.  The reservation certificate produced by him dated 04.07.95 is also defective which was not signed by his parents at the relevant column which is essential and mandatory.

6.
The petitioner has questioned the appointment of one Smt. Kamala on the ground that she was provided an opportunity to produce original copies of declaration after it was signed by the Tahsildar and the said concession was not given to the petitioner.  This is clarified by the Commission in their objection statement contending at para 7, said Kamala had enclosed Verification Certificate dated 06.09.97 issued by the Tahsildar taken in the name of her husband.  She was selected under General Merit (Women category).  Therefore, the petitioner cannot claim said benefit to him. 

7.
The Public Service Commission has also produced before this Court the notification dated 30.07.96.  The last date for submitting the application on 12.09.96 is not in dispute.  Along with this notification, instructions are given how the application should be filed and what are the disqualifications to reject the application also.  Example of Form No.2 and Form No.3 are also furnished as Annexure. According to the petitioner, the Verification Certificate dated 04.09.96 was enough to establish his claim of category 2(A) to consider to case of the petitioner by the respondent under category 2(A).  As stated supra, the respondents have taken three contentions for not accepting the contention the contention of the petitioner to consider his case under category 2(A).

8.
The Verification Certificate dated 04.09.96 issued by Special Tahsildar, Bangalore North Taluk is at Annexure-B upon which the petitioner is relying upon.  Annexure-C is Form No.3 that was produced by the petitioner before the Commission.  This is also issued by Tahsildar, Bangalore North Taluk dated 04.07.95.  On comparing this Annexure-B i.e., form No.2 the Verification Certificate with the model Verification Certificate which was one of the annexure along with the relevant notification reveals that this Verification Certificate is an incomplete one.  Unless the certificate as prescribed in Form No.2 was produced in full with all the particulars, it cannot be said that the applicant had complied with the requirements regarding the production of caste certificate. On verification of this Form No.2, it contains two parts.  The first part contains certain details to be given in the form of declaration by the candidate, his parents and two witnesses from the locality and lastly the Verification Certificate by the competent authority i.e., Tahsildar concerned.  It is apparent that Form No.2 dated 04.09.96 is an incomplete certificate that was produced by the candidate.

9.
So far as Form No.3 is concerned, no doubt as per Annexure-C, the candidate has produced this certificate along with his application.  There are several columns i.e., 1 to 12  to be filled up by the candidate.  Below that declaration on oath has to be given by the candidate himself and below that the parents or guardian have to sign the declaration.  After that to local witnesses have to sign giving full address then the Verification Certificate must be signed by the concerned Tahsildar. In this case the column where either the parents or the guardian had to sign, the declaration is signed by the candidate himself i.e., the petitioner.  The object of signature of the parents must be to stem out mischievous tendencies on the part of the applicants to give all the particulars while claiming reservation.  When all the particulars are not complied with in the required form which is one of the terms and conditions of the notification, then this Form No. has to be held as incomplete. 

10.
The next ground was that the Form No.3 was obtained much earlier to the very notification itself that too in the incomplete form i.e., without the signature of the parent or guardian at the relevant column. 

11.
To claim particular category by candidate, he must be falling under that category as on the date when he sets his claim.  The reservation certificate produced by him is dated 04.07.95 much prior to the date for notification i.e. 30.07.96.  Even this Form No. 3 which was submitted by him was incomplete.  In the sense where the parents or guardian had to sign the verification it was signed by the candidate himself.  Hence Form No.3 is not a proper certificate which would come to the aid of the petitioner herein. 

12.
In view of the above discussion and reasons, viewed from any angle, the petition has to fail. 

13.
Accordingly, the writ petition is dismissed.  No order as to costs.

***

2000 (5) KLJ 548

Writ Petition No.7987/2000

D.D. 4.8.2000

The Hon'ble Mr.Justice R.Gururajan

Nagaraj B.M.         – Petitioner

Vs.

The Karnataka Public Service Commission & Anr. - Respondents


Constitution of India, Articles 16(1) and 226 – Selected candidate – Denial of appointment to – Unreasonably short-time given to candidate to produce original certificates for verification and on his failure to produce certificates on appointed date, his selection was cancelled – Mandamus issued to Commission to complete verification of certificates and to maintain selection already made  - Mandamus not complied with, and selection of candidate cancelled by withdrawing rural weightage marks on ground that rule providing for grant of such weightage has been struck down by Court – As striking down of rule was subsequent to issue of mandamus and as Court, while striking down rule, had specifically declared that its order would not disturb selections already made, refusal to comply with mandamus is not sustainable in law – Direction issued to comply with same.






ORDER

1.     This petition is an offshoot of an earlier writ petition in WP No. 37357/98 dated 21.9.99.

2.       Facts in brief of the case are as under:

An unfortunate candidate who is deprived of selection for reasons beyond his control is before this court seeking for the following prayers:

         “A) Issue writ in the nature of certiorari or any other writ to quash the endorsements of the respondent in No.E (2) 2131/99-2000 dated 18-1-2000 as per Ann.F & also the endorsement dt.16.2.2000 in No. E(2) 2135/99-2000 as per Annexure H;

B) Direct the respondent to include the name of the petitioner in the final select list in proper ranking and assign the same to the Government enable the government to issue order of appointment to the petitioner with full salary from the date of order of this Hon’ble Court dt. 21-9-99 in WP No.37357/98 as per Annexure B;

C) Issue any appropriate writ order or directions as this Hon’ble Court deems to be fit and proper in the circumstances of the case and allow this writ petition with cost in the ends of justice and equity.”

3.       The petitioner was a candidate for a competitive examination held by the respondent-1, Karnataka Public Service Commission (“Commission” for short) for the post of Assistants and First Division Assistants to the Civil Services of the State.   He was successful in the examination and obtained the required marks for selection.  During the relevant point of time there was no viva or interview in the process of selection.   Petitioner belongs to category III A   and the Commission required the petitioner to appear before it on 1-8-98 at 10.30 A.M, for verification of the testimonials of the petitioner with the original.   The said letter was dt. 30-7-98 which was dispatched on 31-7-98.   The said letter was served on the petitioner after the due date i.e., 1-8-98.   He could not appear for the purpose of verification only.  His case was not considered and hence he was obliged to move the Karnataka Administrative Tribunal (for short “Tribunal”) in Application No.  4624/98.   The Tribunal rejected his case and hence he approached this court in WP.No.37357/98.   This court disposed of the writ petition with directions to in particular a direction to the Commission to provide an opportunity for production of the original testimonials for verification and for subsequent inclusion and selection in the matter.   Subsequent to the order of this court after verification respondent issued an endorsement on 18-1-2000 stating therein that the petitioner is ineligible for selection for recruitment to the post of first division assistant.  Thereafter a letter was addressed to the Commission as per Annexure G and a second endorsement dated 16-2-2000 was issued to the petitioner in which it is stated that rural weightage cannot be granted in the light of the order of this court in WA No.5807/98.   Petitioner is again before this court seeking an order to quash these two endorsements.

4.      Notice was issued pursuant to which the respondents filed a detailed statement of objections.   The respondents stick to the word “ in order” and on the basis of the word “in Order” they contend that in view of the striking off the rural weightage and in view of petitioner’s non selection on the date of judgment, their endorsement is proper and legal.

5.       I have heard the learned counsel Mr. M.R. Rajagopal, for the petitioner and Sri T. Narayanaswamy, learned counsel for respondent 1.

6.       Both the counsels reiterate vehemently the facts and the grounds raised by them in their respective statements.

7.        Admittedly in the case on hand the petitioner had undertaken competitive examination in 1997 and in all respects he was selected by the Commission but for verification of the testimonials with the originals.   As could be seen from the material fact narrated above the petitioner was unable to produce the originals on the date due to reasons beyond his control resulting in deprivation of his selection alongwith others during 1997.   Petitioner was unsuccessful before the Tribunal and hence filed a writ petition.

8.      A Division Bench of this Court in WP No.37357/98 filed by the petitioner has noticed the facts as under:

“   The time provided to the petitioner for appearing in the interview was too little and cannot be considered to be reasonable.   Petitioner reached the office of the Commission on 3rd August 1998 and pleaded with the authorities to provide another opportunity to produce the original testimonials for verification.  According to the petitioner he has obtained 220 marks in the written test and in case his testimonials are found to be in order he is bound to be selected and appointed as persons with lesser number of marks have been appointed.   We are constrained to held that the Commission has acted in this case in an unjust and arbitrary manner.  Tribunal has erred in dismissing the application filed by the petitioner.”

9.    The Division Bench of this court in para 8 has issued the following directions:


“ A mandamus is issued to the Commission to provide the petitioner with another opportunity to produce the original testimonials for verification and if the testimonials are found to be in order then include the name of the petitioner in the final select list.   Commission is directed to assign ranking as per merit of the petitioner with references to the marks obtained in the examination and the preference given by him.  On receipt of the recommendation from the Commission the government is directed to take the petitioner in service and assign him the seniority in the service as if the petitioner had been initially selected along with other candidates.   Appointment to the petitioner in service shall date back to the date person lower in merit in the select list was given the appointment.   He shall be entitled to the seniority and other benefits in the service for all intents and purposes but shall not be entitled to any arrears of pay etc., for the period he has not worked.   Writ petition is allowed with costs which are assessed at Rs.2000/-.”

10.         A careful reading of the facts and directions indicate that this Court has virtually directed the selection and inclusion of the petitioner as could be seen from the reading of the order as a whole.   Since the originals were required to be verified with the testimonials filed by the petitioner this court thought fit to give a direction to the Commission to verify the testimonials and if found in order include his name in the final select list.   The word “in order” is referable to the testimonials and not for any other purpose.   It is rather unfortunate that the Commission has rejected the case of the petitioner on a ground which was neither raised at the earlier point of time or raised before the tribunal or before this court.   When the writ petition was disposed of nothing prevented the Commission to say that in view of a direction petitioner’s case cannot be considered on the ground of “rural weightage”.   The same was not done.  On the other hand the only argument advanced before the Division Bench was that it had rejected the case of the petitioner on account of his non appearing on the due date which rightly was rejected by the Division Bench on the peculiar facts and circumstances of the case.

11.
That being the position on facts I am unable to understand the reasoning in the present endorsement which has been issued as per annexure F and H.  In my opinion the present endorsement runs counter to the judgment of this Court.   This Court specifically directed the completion of the ministerial act of verification of the records with the originals.  No opportunity as such was given for reopening the case on merits as I see from para 8 of the order.   In fact this court has said in unmistakable terms that if testimonials were found to be in order the Commission was directed to include name in the final select list with a ranking and recommendation.   A further direction was issued to the government to provide an appointment which shall date back to the date when others were selected in the select list.

12.       In my opinion the present rejection on the ground of rural weightage is not unsustainable in the light of a specific direction of the division bench. Nothing prevented the Commission either to seek clarification or review of the order of the Division Bench.   Instead a new ground has been invented to reject the case of the petitioner on the ground of rural weightage.   Moreover but for the non appearance on the said date his name also would have to be included along with other rural weightage candidates.   Hence the rejection of the case of the petitioner on the ground of rural weitghtage for no fault of his requires my interference.

13.
Under these circumstances I have to accept the argument of the petitioner that the rejection is unsustainable on the facts of this case.    The vehement argument of Sri T. Narayanaswamy that the word “in order” has to include the consideration of the weightage does not appear to be correct.   Looking from any angle the present order is unsustainable both on fact and in law particularly in the light of a clear direction of this court.

14.
At the time of argument to my repeated questions the counsel for the Commission stated that after verification original testimonials were verified and found to be in order.

15.
In the circumstances I deem it proper at the cost of repetition once again to direct the Commission to strictly comply with the directions of the division bench.

16.
In the result this writ petition is allowed.   Commission is directed as per the order of Division Bench which has become final to include the name of the petitioner in the final list and to assign him the ranking as per merit of the petitioner with reference to the marks obtained in the examination.   On receipt of the recommendation from the Commission the State Government is directed to take the petitioner in service as if the petitioner has been initially selected with other candidates; appointment of the petitioner in service shall date back to the date of a person lower in merit in the select list was given the appointment.  Petitioner is entitled to seniority and all benefits for the purpose except for arrears of pay for the period he has not worked in terms of the directions already issued by the division bench in earlier order.   Writ petition is allowed but without costs.   Time for compliance is one month from today.   

***

Moderation

SUPREME COURT OF INDIA

S.L.P NO.15251/86

D.D. 11.3.1987

Hon'ble Mr. Justice V.Balakrishna Eradi

Hon'ble Mr. Justice V.Khalid

Surajit Kumar Das 

Kamlesh Haribhai Goradia                -  Petitioners

Vs.

Chairman, UPSC & Anr.                   – Respondents

Whether moderation system followed by UPSC is valid?

Held – YES as under:


Upon hearing counsel the Court made the following

O R D E R

SLP No.15251/86:  We are in agreement with the view expressed by a Division Bench of the High Court that the system of moderation of marks adopted and followed by the Union Public Service Commission in evaluating the performance of the candidates appearing for the Civil Services Examination cannot be said to be vitiated by the arbitrariness or illegality of any kind. Special leave petition is accordingly dismissed.

SLP No.14000/86:  In view of the order passed in SLP No.15251/86 Special leave petition is dismissed.

***

Qualifying Marks

C.A.NO.9007 & 98/1996

D.D. 09.08.2001

The Hon'ble Mr. Justice S.Rajendra Babu

The Hon'ble Mr. Justice Doraiswamy Raju

Union Public Service Commission –Appellant

Vs.

A.Cletus & Others – Respondents


Interpretation of Rules 15 & 16 of Competitive Examination for Civil Services Rules 1995.


Held – Interpretation placed before the Tribunal appears to us perfectly in order in as much as the screening test done through a Preliminary Examination is applicable to all the candidates irrespective of the group to which they belong.  There is no need to categorize the candidates as to whether they belong to different reserved categories or not and, thereafter, find out the group to which they belong before they qualify in the Preliminary Examination.


ORDER

          The Rules that came up for consideration before the Tribunal are:

               “ Rules 15 and 16 of Rules for Competitive 

               Examination for Civil Services 1995:

15.     Candidates who obtain such minimum qualifying marks in the Preliminary Examination as may be fixed by the Commission at their discretion shall be admitted to the Main Examination; and candidates who obtain such minimum qualifying marks in the Main Examination (Written) as may be fixed by the Commission at their discretion shall be summoned by them for an interview for personality test.  Provided that candidates belonging to the Scheduled Castes or Scheduled Tribes or Other Backward Classes may be summoned for an interview for a personality test by the Commission by applying relaxed standards in the Preliminary Examination as well as main Examination (Written) if the Commission is of the opinion that sufficient number of candidates from these communities are not likely to be summoned for interview for a personality test on the basis of general standard in order to fill up the vacancies reserved for them. 

16(i) After the interview, the candidates will be arranged by the Commission in the order of merit as disclosed by the aggregate marks finally awarded to each candidates in the Main Examination (Written) examination as well as interview in that order so many candidates are found by the Commission to be qualified at the examination shall be recommended for appointment up to the number of unreserved vacancies decided to be filled on the result of the examination.

(ii) The candidates belonging to any of the Scheduled Castes or the Scheduled Tribes or the Other Backward Classes may, to the extent of the extent of the number of vacancies reserved for the Scheduled Castes and the Scheduled Tribes, and the Other backward Classes be recommended by the Commission by a relaxed standard, subject to the fitness of these candidates for selection to the service.

Provided that the candidates belonging to the Scheduled Castes and the Scheduled Tribes, and the other Backward Classes who have been recommended by the Commission without resorting to the relaxed standard referred to in this sub-rule shall not be adjusted against the vacancies reserved for the Scheduled Castes and the Scheduled Tribes, and the other backward Classes.” 

and the said Rules have to be read with Rule 3 which provides for reservation:

“ 3.  The number of vacancies to be filled on the result of the examination will be specified in the Notice issued by the Commission.  Reservation will be made for candidates belonging to the Scheduled Castes and the Scheduled Tribes, and the other Backward Classes in respect of vacancies as may be fixed by the Government.”

Having read these Rules and considering the various contentions raised before the Tribunal, held as follows:

(i) Since marks obtained in the preliminary Examination by the candidates who are declared qualified for admission to Main Examination, will not be counted for determining their final order of merit and since the Preliminary Examination is only a screening test, there is no obligation on part of the UPSC to publish the marks obtained or the cut off marks for the open competition and for each reserved category;

(ii) The UPSC is first required to fix a minimum qualifying marks or a pass in the Preliminary Examination and candidates who obtain such minimum qualifying marks as fixed by UPSC, have to be admitted to the Main Examination.  Similarly for the Written Test and those candidates who obtain the marks so fixed by the UPSC have to be summoned for the interview for the personality test;

(iii) The UPSC instead of first following the procedure laid down in the main rule and then going to the proviso, has evolved a procedure based only on the proviso, totally ignoring the main rule.  The main rule has thus been made inoperative;

(iv) A proviso cannot be permitted to defeat the basic intent expressed in the substantive provision.  Nor can it be allowed to nullify the main rule or to make inoperative:

(v) A normal construction of Rule 15 would require that a minimum qualifying marks are fixed for candidates irrespective of the community to which they belong.  When the qualifying marks are fixed for Preliminary and for the Main Examination (Written), the UPSC has no choice except to declare them as having qualified in the examination;

(vi) No minimum qualifying marks for the candidates as the whole has been fixed and no list of successful candidates on the basis of minimum qualifying marks has been prepared;

(vii) The UPSC has decided that out of the total number sent for Main (Written) Examination, the OBC will only be 27%, SC 15% and ST 7.5% leaving the remaining 50.5% exclusively for the unreserved forward communities, the UPSC has fixed an upper ceiling on the percentage of candidates to be sent for the Main (Written) Examination for each reserved Community;

(viii) Instead of starting from the main part of Rule 15 and then going to proviso, the UPSC had started with the proviso, and made the proviso alone the basis for the procedure which has been evolved;

(ix) The compartmentalization right from the initial stage has resulted in 50.5% that is 4897 candidates being exclusively reserved for unreserved forward communities; 

(x) The UPSC has completely inter-changed the role of the proviso and the main rule and evolved a procedure based on proviso.  While a proviso is intended to take out a part of the main rule for special treatment and to operate in a contingency not provided for in the main rule, the UPSC has made the proviso the main rule and has made the main rule totally inoperative;

(xi) When the entire exercise starts from the roster percentage and ends with the roster percentage, the procedure solely based on the roster cannot divest itself from the twin principles of reservation set out by the Hon,ble Supreme Court in R.K.Sabbarwal & Ors. Vs. State of Punjab and Ors.  (1995 SSC (L&S) 548);

(xii) The UPSC should evolve a procedure so that the reserved community candidates who fall within the list of candidates selected for the unreserved posts at these two earlier stages are not considered as candidates of the reserved community while fixing the number to be called for the reserved posts;

(xiii) By computing the reserved community candidates who were selected without relaxed standard at the earlier stage of the examination against the reserved vacancies the UPSC had to extend the field of the unreserved community and call more candidates from this category than would have been called if these selected candidates of reserved community had been computed against the unreserved community;

(xiv) Instead of extending the field of the unreserved community he field ought to have been extended for the reserved community by excluding the candidates who were selected without relaxed standards for fixing the number to be called for the reserved vacancies;

(xv) The admitted law is that a reserved community candidate selected without relaxed standard is not to be considered against the reserved vacancies.  It would be in violation of this law of land if such candidates are counted against reserved vacancies at the two earlier stages consequently depriving the other reserved community candidates from being considered for the reserved posts;

xvi) The principle laid down in the proviso to Rule 16(ii) ibid should be applied even at the stages of the Preliminary and Main Examinations by the UPSC;

xvii) The change in procedure to be followed by the UPSC should be conducted for the year 1996 onwards.


The interpretation placed before the Tribunal appears to us to be perfectly in order inasmuch as the Screening test done through a preliminary examination is applicable to all the candidates irrespective of the group to which they belong.  There is no need to categorise the candidates as to whether they belong to different reserved categories or not and, thereafter, find out the group to which they belong before they qualify in the preliminary examination.


Therefore, agreeing with the view made by the Tribunal, we dismiss these appeals.


SLP(C)…………….2869/1996


Permission to file SLP is allowed.


The Special leave petition is dismissed in terms of the order passed in C.A. Nos.9007-9008/1996 etc.

***

GAUHATI HIGH COURT

ITANAGAR BENCH

W.P.(C)51(AP) 2000

D.D. 6.2.2002

The Hon'ble Mr. Justice P.G.Agarwal

Shri Misa Gamlin – Petitioner

Vs.

State of A.P. & Ors. – Respondents


Recruitment to the post of EO (Agriculture) – Grievance of the petitioner that 2 other candidates who had secured less marks than himself were selected to the post of EO (Horticulture) – The said candidates had given their option for the post of EO (Horticulture) whereas the petitioner had given his option for EO (Agriculture) only – Hence, writ petition dismissed as devoid of merit.

JUDGMENT

Heard Mr. R. Deka, learned counsel for the petitioner Mr. T. Pertin, learned counsel of the APPSC, Mr. I Riram, learned Govt. Advocate for the State respondents as well as Mr. G. Ete, learned counsel for the private respondents. 

Pursuant to the advertisement dated 26.03.1998 issue by the APPSC the petitioner participated in the Selection process for the post of EO (Agriculture).  In the select list published on 20.01.1998, the petitioner's name was not included and hence the present writ application.

It may be mentioned that another writ petition No. WP (C) 253/99 preferred by the petitioner challenging the selection process on the ground that instead of prescribed 50 per cent marks allotted for viva-voce test the Commission allotted 100 per cent marks.  The said writ petition was disposed of by this Court order dated 10.08.99 directing the Commission to allot 50 per cent marks for the viva-voce test instead of 100 percent.  The process was carried out and thereafter considering the merit of the candidates on the basis of the 50 per cent marks allotted for the viva-voce, merit list was published and the recommendation was made.  The petitioner secured altogether 241 marks and as such his name does not appear in the merit list as the merit list for the post of EO (Agriculture) closed above 260 marks.  On the other hand, 4 other candidates who secured more marks than the petition were not included in the merit list.

The grievances of the petitioner in this case is, that two candidates whose name were recommended by the commission for the post of EO (Horticulture) secured less marks than the petitioner.  If is stated that the candidates whose names were recommended secured 240.5 marks and the petitioner secured 241 marks.  The petitioner plea is that had he had given 2nd option for the post of EO (Horticulture) and as such his name would have been recommended.  It is however, submitted that there was a combined examination for both the posts.

On perusal of the advertisement issued by the Commission it is seen that a combined written examination was provided for both posts.  There is nothing in the advertisement to show that interview/viva-voce was to be combined for both the posts.  The respondent-Commission come up with the specific case that the interview for the posts of EO(Horticulture) were held separately and candidates were allowed to participated in one interview on the basis of  the option  given by them.  There is no dispute at bar, that the petitioner had given his option in respect of the posts that the petitioner had given his option in respect of the posts of EO(Agriculture) only.  I have perused the relevant file where in also against the name of the petitioner, his option for EO(Agriculture) only is shown.


On perusal of the records produced by the Commission, the candidates for both the posts of EO (Agriculture)/EO (Horticulture) were recommended on the basis of the joint Entrance examination and viva-voce examination which was held separately for this two posts.

Hence, the petitioner cannot have any grievance that he secured more marks than the candidates who were commended for he post of EO (Horticulture) when the fact remains that the petition was interviewed for the posts of EO (Agriculture) only as per his own preference.

In view of the above, I find no merit in this petition.  Writ petition stands dismissed.  No costs.

***

S.B. Civil Writ Petition No.2255/99

D.D. 17.1.2003

Hon'ble Mr. Justice Prakash Tatia

Neeraj Kant and Others – Peitioners

Vs.

State of Rajasthan & Ors.


Recruitment to the post of Legal Assistant


Under the relevant Recruitment Rules, the minimum qualifying marks in viva-voce shall be 35% for candidates other than those belonging to SCs & STs for whom it shall be 25%.  The validity of the said Rule is challenged on the ground that minimum marks in viva-voce test makes viva-voce a determining factor in the selection process.


High Court has held the Rule valid after referring to several decisions of the Supreme Court.

Cases referred:

1. (1980) 1 SLR 511 Manjula Devi T.N. vs. State of Karnataka & Others

2. (1981) 1 SCC 72 Ajay Hasia vs. Khalid Mujib

3. (1981) 4 SCC 159  Liladhar vs. State of Rajasthan

4. (1985) 4 SCC 417 Ashok Kumar Yadav vs. State of Haryana and Others

5. (1986) 1 SCC 671 Dr. Keshav Ram Pal vs. U.P. Higher Education Service Commission, Allahabad & Ors.

6. AIR 1988 SC 1451 Mehmood Alam Tariq and Ors. Vs. State of Rajasthan & Ors.


JUDGMENT

Heard learned counsel for the parties

(1)
Brief facts of the case are that the Rajasthan Public Service Commission advertised 19 posts of Legal Assistant.  It is stated in the advertisement that number of vacancies can be increased or decreased and for that, no further advertisement will be issued.  Ultimately, the number of vacancies was increased to 61.  As per the procedure, the written tests were held on 5th and 6th December 1998.  The petitioner No.1 Neeraj Kant and petitioner No.2 Balvinder Singh secured 81 and 82 marks respectively in the written tests.  The petitioners were called for interview for personality test by viva-voce examinations on 29-4-1999.  In the interview both the petitioners secured 6 marks.   Whereas minimum marks required for declaring to have passed the selection test were 7.   According to petitioners, though the petitioners secured much higher marks in written tests than the marks secured by candidates who were selected in written tests but were declared unselected only on the ground of securing merely one mark less than the minimum marks fixed in interview for personality test by viva-voce examinations.   The requirement of minimum marks in viva-voce is provided in Rule 23 of the Rajasthan Legal (State and Subordinate) Services Rules, 1981.   The petitioners have challenged the Rule 23 of the Rules of 1981, therefore, it will be relevant to quote here, which is as under:-

"23.  Viva-voce:-   Candidate who obtained such minimum qualifying marks in the written examinations as may be fixed by the Commission in their discretion shall be summoned by them for an interview for a personality test which shall carry “ + 20” marks.   The Commission may in its discretion award grace marks up to one in each paper and up to three in the aggregate. The Commission may fix minimum qualifying marks in the written examinations for the Scheduled Castes and the Scheduled Tribes candidates lower than what is prescribed for other candidates.   The minimum qualifying marks in Viva-Voce shall be 35% for candidates other than those belonging to the Scheduled Castes and the Scheduled Tribes and for the Scheduled Castes and the Scheduled Tribes it shall be 25%.    The marks so awarded shall be added to the marks obtained in the written test by each candidate.


The Scheduled Castes and the Scheduled Tribes candidates shall be paid both ways actual Railway fare of the lowest class by passenger train beyond 80km in accordance with the orders of the Government to appear at the Viva-Voce.  Other candidates shall appear in the Viva-Voce test at their own experience.”

(2)
According to the learned counsel for the petitioners, provision like rule 23 of the Rules of 1981 is not there concerning any Subordinate Services government services in Rajasthan, except in Rajasthan Police Subordinate Service Rules 1989.   It is also submitted by the learned counsel for petitioners, that in State Services, namely, Rajasthan Administrative Service Rules, 1954, Rajasthan Police Service and Rajasthan Forest Service Rules, such a provision is there.   It is also submitted that, the personality test may be appropriate for giving appointment on certain post where the appointee is required to discharge the duties of administrative nature and have to deal with the public where personality, address and physique may have important role to play which may help appointee in discharging the duties of the post whereas the post of Legal Assistant is of such nature where personality test is irrelevant.  Legal Assistants are posted in various department of Government of Rajasthan for looking after the legal work in the particular department and tender advice to the departments in respect of the legal matters coming to it.   The work is more or less one in which no direct contact with the public is there and it is entirely table work. Legal Assistant cannot appear in the court of law and their emoluments are more or less equivalent to those of Upper Division Clerks and the personality etc. has no role to play in the duties required to be discharged by Legal Assistants.   It is also submitted that prescription of requirement of minimum marks in Viva-Voce a determining factor in the selection process.  In any case marks obtained in Viva-Voce test makes Viva-Voce a determining factor in the selection process.   In any case marks obtained in Viva-Voce alone cannot be made decisive factor for selection of the candidate.

(3)
It is also submitted that, by adopting this mode of selection, the persons having inferior knowledge of law are selected and appointed against the persons having better knowledge of law who secured not only higher marks but even highest marks in written examination.  It is also stated that existing rule 24 of the Rajasthan Administrative Service Rules, containing requirement of minimum marks in Viva-Voce examination had been amended by the State government and requirement of minimum qualifying marks in interview has been done away which shows that even existing rules are being amended to remove requirement of minimum marks in viva-voce exams.  Therefore, condition that the candidate must secure minimum 35% marks in the Viva-Voce test is totally arbitrary being irrelevant for the post of Legal Assistant.

(4)     It is also submitted that, even if it is found that condition of Viva-Voce test is reasonable, even then condition of keeping minimum marks for Viva-Voce for the post of Legal Assistant is discriminatory and decisive power to exclude most meritorious candidates who secured  highest marks in the written tests and select  a candidate who otherwise would not have been selected looking to his performance in the written tests conducted to judge his knowledge on the subject for which selection is to take place.  According to the learned counsel for the petitioners, not only this is discriminatory but the discrimination is based upon the irrelevant consideration because the candidates having better knowledge on the subject are excluded on the basis of securing lesser mark in the Viva-Voce which is conducted not to judge the knowledge of the person on the subject but to test the personality which has no relevance with the duties to be discharged by the selected candidates.  It was also submitted that fixing the minimum marks for Viva-Voce giving power to exclude meritorious candidate itself is sufficient for declaration it being unreasonable, arbitrary and illegal and ultra virus.

(5)
Learned Counsel for the petitioner submitted that validity of rule providing minimum 33% qualifying marks in personality and Viva-Voce examination in Ragasthan Forest Service Rules, 1962 was examined by this Court while deciding number of writ petitions by common judgment, which is reported in 1986 RLR 876 (Jogendra Singh V/S State of Raj.  & Anr.  and connected matters).   This Court held that no minimum qualifying marks should be prescribed for personality and Viva-Voce because effect of said provision is that a candidate who secured highest marks in written exam can be knocked out by awarding them less than minimum qualifying marks in Viva-Voce exam.  And candidate who obtained much lower marks in written exam can be raised to topmost position in merit-list by awarding high marks in Viva-Voce exam and thereby marks in Viva-Voce exam tend to become determining factor in selection process.   Learned counsel for the petitioner further submitted that though the decision of this Court referred above stands reversed by the Hon’ble Supreme Court in view of the Supreme Court’s decision rendered in the case of Mehmood Alam Tariq and others Vs State of Rajasthan and others and other connected matters (AIR 1988 SC 1451) but it was because that in those cases the posts under consideration were of such nature where, with the passage of time, selected officers were expected to man increasing responsible position.  

(6)
 Learned Counsel for the petitioner vehemently submitted that Hon’ble Supreme Court in a case of Mohd.Alam Tariq and others Vs. State of Raj. & Ors.   though  upheld the condition of prescribing 33% as minimum qualifying marks for viva voce but it was due to the nature of the post involved in the selection.  The Hon’ble Apex Court observed as under:

“ …..Prescription of minimum qualifying marks for the written examination or the Viva-Voce or for both, if a well recognized aspect of recruitment procedures and that a prescription of a maximum of 11.9% of the total marks for the Viva-Voce examination, with a condition that the candidate must get at least, 33% out of these marks for selection to the three key-services would not violate any constitutional principle or limitation; but on the contrary would, indeed, be a salutary and desirable prescription, particularly having regard to the nature of the services to which recruitment is envisaged.   It was submitted that personnel recruited to the higher echelons of Administrative, Police and Forest services with the prospect, with the passage of time, of having to assume higher responsibilities of administration in those three vital departments of Government, should be tried men with dynamism and special attainments of personality.  It was pointed out that though the pay scales of the Accounts Service and Insurance Service are the same as that of the Administrative Service; such a prescription is not attracted to the selection to these other services.’’

“…… There is nothing unreasonable arbitrary in the stipulation that officers to be selected for higher services and who are, with the passage of time, expected to man increasingly responsible positions in the core service such as the administrative Services and Police Service should be men endowed with personality traits conducive to the levels of performance expected in such services.  There are features that, distinguish, for instance, Accounts Service from the Police Service- a distinction that drawn upon and is accentuated by the personal qualities of the officer.  Academic excellence is one thing.   Ability to deal with the public with tact and imagination is another.  Both are necessary for an officer.   The dose that is demanded may vary according to the nature of the service.  Administrative and Police Services constitute the cutting edge of the administrative machinery and the requirement of higher traits of personality is not an unreasonable expectation.’’

(7)
Advancing argument further, learned counsel for the petitioner submitted that the legal assistant who need not to discharge any administrative functions nor they are required to come in contact with public directly and their work is more or less equivalent to work of U.D.C only at the time of initial appointment, will acquire experience on the said post for further promotion, therefore, the viva-voce examination which is conducted for judging the personality and physique cannot be a criteria, on the basis of which a person having knowledge in the subject can be excluded to accommodate a person having less merit in the subject. 

(8)    Learned counsel for the respondents submitted that the writ petition of the petitioner’s deserves to be dismissed only on the ground that the petitioners have not impleaded selected candidates in the writ petition.   According to the learned counsel for the respondents, in the arguments which were advanced by the learned counsel for the petitioner’s have already been considered by the Hon Apex Court in Mehmood Alam Tariq’s case and once it had been held by the Hon’ble Apex Court that even if it gives a determining power to the selectors to select the candidates on the basis of the marks secured in the interview, it cannot be held that the power is arbitrary or unconstitutional, nothing survives for determination by this Court after the said decision of the Apex Court.

(9)       I considered the rival submissions.  It appears that the thrust of the argument of the learned counsel for the petitioner is more towards the challenge to the determining and decisive power given to the interview board, by which a meritorious candidate can be excluded only on the ground of securing less marks than the minimum prescribed marks for interview.  The same arguments were also advanced before this court in the case;  Jogendra Singh V/S State of Raj. & Anr.  (reported in 1986 RLR 876)  and five connected writ petitions, wherein, the petitioners of those writ petitions challenged the prescription of minimum marks of 33% for interview by framing rule in Raj. Forest Service Rules 1962.  It will be relevant to mention here that this Court while deciding above a bunch of writ petitions considered various earlier judgments, which were relied upon by the counsels in support of their rival contentions.   Judgments which were considered were Ajay Hasia Vs. Khalid Mujib: (1981) 1 SCC 722, Ashok Kumar Yadav Vs. State of Haryana And Others:  (1985) 4 SCC 417 and Lialdhar Vs. State of Rajasthan; (1981) 4 SCC 159, Dr. Keshav Ram Pal Vs U.P. Higher Education Service Commission.  Allahbad And Others: (1986) SCC 671, and Manjula Devi T.N Vs. State of Karnataka and Others: (1980) 1 SLR 511. It will worthwhile to quote here the relevant portion from the above judgment (Jogendra Singh V/S State of Raj. & Anr.):-

“ In cases where candidate’s personality is yet to develop and it is too early to identify the personal qualities for which greater importance may have to be attached in later life, greater weight has perforce to be given to performance in the written examination and the importance to be attached to the interview test in such a case would be minimal. In case of Services to which requirement is made from younger candidates whose personalities are on the threshold of development and who show signs of great promise, sound selection must combine academic ability with personality promise and therefore, some weight has to be given to the viva voce test.   In cases where written test and viva voce examination are both provided, oral interview test should be resorted to as an additional or supplementary test and it cannot be made the determining factor for the selection process.”



( Emphasis supplied)

           And thereafter, allowed the writ petition by holding as under:-



“The effect of the said provision in the proviso to sub the rule (1) of Rule 25 is that candidate who has secured the highest marks in the written examination, can be easily knocked out of the written examination, can be easily knocked out of the race by awarding him less than minimum qualifying marks in the personality and viva voce examination and a candidate who has obtained much lower marks in the written examination, can be raised to the top most position in the merit list by an inordinately high marking in the personality and viva voce examination and thereby the marks in the personality and viva voce examination tend to become the determining factor in the selection process.”

                                                                   
( Emphasis supplied)

and ultimately, this Court declared:-


“ For the reasons aforesaid, proviso to sub rule (1) of rule 25 of the State Service Rules in so far as it prescribes 33% as minimum marks for qualifying at the personality and viva voce examination suffers from the vice of arbitrariness and violative of provisions of Article 14 and 16 of the Constitution.”

(10)
All the above grounds were considered in detail by the Hon’ble Apex Court in the Mehmood Alam Tariq’s case (AIR 1988 SC 1451).   In this case, Hon’ble Apex Court considered not only above arguments but also considered other arguments like;  only in a very few service on the rules there is provision of requirement of securing the minimum marks in the interview whereas it is not for other services (para 3 ), even  where  there is same pay scale for a post, such requirement  is not there ( para 4), education of high percentage of marks for viva voce opens the door wide for arbitrariness ( para 5), chances of favoritism (4), a suspicion of abuse of such power due to falling of the standards of conduct in public life; in addition to the arguments; it will be determining factor in the selection process (para 5 and other paras).  Not only the judgments delivered in earlier AIR 1971 SC 2303, AIR 1981 SC 1777, AIR 1981 SC 487, AIR 1987 SC 454 and AIR 1988 SC 162 were considered by Hon’ble Apex Court but some work done by the authors on the subject were also considered by the Supreme Court.  Some useful portion is required to be quoted again, as even after passage of so may years, are relevant today also, from “ The Civil Servants, An inquiry into Bandritain’s Ruling Class: peter Kellner And Loard Crowther- Hunt at page No. 103 which says:-

“ One of the main attractions of working for the Civil Services is the job security.   Once they let you in, you have to do something spectacularly improper to get kicked out.’’

   Hon’ble Supreme Court, touching the history of evolution of Civil Services observed

 “ (it’s) study (is) in contrast is definitely as it is disquieting.’’
And quoted the author, saying as under:-

“ Prices rose, but there was a frantic buying Ministers made the most of their financial discovery.  As it soon became too difficult to invent new offices the old ones were doubled or trebled that is, divided up among several holders, who did what the seventeenth and eighteenth centuries were too fond of doing, employed a humble subordinate to carry them out…….”


“  Offices were sought, then, with a frenzied energy, and they were created with cynicism Desmarets.   One of Louis XIV’s Comptroller Generals, had proposed to the ding the establishment of some quite futile offices, and letter asked who would ever consent to buy such situation?   ‘ Your Majesty’ replied Desmarets, is forgetting one of the most splendid of the prerogatives of the Kings of France that when the ding creates a job, God immediately creates an idiot to buy it.”

( Theory and Practice of Modern Government Horman Finer- 751 )

(11)  
After taking note of the history of the government employment; job security to the employees.  One of the consequence of the such job security by which the employer is deprived of his right to remove the employee on his own whims; the favoritism and corruption in giving appointments and many other aspects, Hon’ble Apex Court held that much desired transformation from the patronage to open competition is later development, to which now, all civilized governments profess commitment.   However, though there is agreement in principle that there should be a search for the best talent particularly in relation to higher post, however, as to methods of assessment of efficiency, promise and aptitude, ideas and policies widely vary, though it has now come to be accepted that selection is an informed professional exercise which is best left to agencies independent of the services to which recruitment is made.  Hon’ble Apex Court held that “ The ‘interview’ is now an accepted  aid to the selection and is designed to give the selectors some evidence of the personality and character of the candidates.’’  Not only this but the Apex Court considered the problems which may come, if more weight is given to the interview in the matter of selection particularly, where the selection is based solely on interview and gives a decisive power to the selectors.  The argument noted was- “ The arguments in the case on the illegality of the prescription of minimum qualifying marks in the viva-voce turned more on the undesirability of such a condition in the background of the increasing public suspicion of abuse of such situations by the repositories of the power.  The standards of conduct in public life, over the years, have, unfortunately, not helped to lessen these suspicions.  Tests of this kind owing to the repeated onslaughts on the sensibilities of the public in the past, tend themselves too readily to the speculation that on such occasions considerations other than those that are relevant prevailed.” Ultimately held:-

“On a careful consideration of the matter, we are persuaded to the view that the prescription of minimum qualifying marks of the 60 (33%) out of the maximum marks of 180 set apart for the viva-voce examination does not, by itself, incurred any constitutional infirmity.  The principles laid down in the cases of Ajay Hasia (AIR 1981 SC 487), Lila Dhar (AIR 1981 SC 1777), Ashok Kumar Yadav (AIR 1987 SC 454), do not militate against or render impermissible such a prescription.”


The Supreme Court ultimately set aside the judgment of the division bench of this Court by which the division bench of this Court struck down the Rule fixing minimum qualifying marks for and viva-voce examination and restored the position of providing requirement of minimum marks in interview for selection.

(12)
Subsequently, in the case of All India State Bank Officers Federation Vs. Union of India (1997) 9 SCC 151}, the Supreme Court again considered above referred cases as well as some other cases and applied the same test to judge the legality of the action of the respondents in framing promotional policy relating to the promotion from the post of Senior Management Grade Scale V to Top Executive Grade Steel of VI.   The Supreme Court, again applying the same principle as laid down in the aforesaid decisions, held that interview marks represent only 25 percent of the aggregate, i.e., 200 marks and requirement of 60 percent of above 50 marks to become eligible, is not the case of giving exaggerated weight to the interview in the process of selection.

(13)
 In the light of above principles as laid down by the Supreme Court it is clear that prescription of minimum marks for interview is permissible even if it may become a determining factor.   Here in present case, total marks are 170 (150 for written test and 20 marks for interview).   The candidate is required to secure 7 marks out of 20 kept for interview which is only 4.1% of the aggregate marks, which also cannot be said to be giving extra weight to the marks for interview.

Therefore, in view of the above decisions of the Supreme Court, challenge to the rule 23 of the Rules of 1981, only on the ground that it gives decisive power to the selectors to knockout the candidates who secured more marks or who secured highest marks of its undesirability, are concerned, neither survive nor can be re-agitated.

(14)
   Still, the question which has been raised by the learned counsel for the petitioner’s survives is, that, whether the nature of service for which selection took place, are of such nature which involves administrative function or the appointee will be required to deal with public and personality of a candidate will have nay effect in discharge of duties?   The learned Counsel for the petitioner pointed out the distinction between the facts of the cases that had already decided by the Supreme Court and the present one.   According to the learned counsel for the petitioners, the decisions of the Supreme Court, referred above also made it clear that requirement of interview and fixing of minimum marks for interview depend upon the nature of the duties required to be discharged.   The decisions of the Supreme Court, nowhere lay down, prescription of minimum marks in the personality test by Viva-Voce as principle of universal application irrespective of the nature of the job for which selection is to take place.  Rather the decisions suggest, that in case where the selected candidates, while working on the post will not have to deal with public or will not have to discharge administrative functions then the requirement of personality test by interview will become irrelevant.

(15)
Argument of the learned counsel for the petitioner is quite attractive and deserves consideration because of the reason that the Supreme Court in above referred cases considered the matter of the appointment of higher posts or matters relating to the promotional posts and the Supreme Court held that requirement of the interview and prescription of minimum marks in the process of selection depends upon the nature of the post for which selection is to take place.   In this petition, the post for which selections are under challenge is post of Legal Assistant. According to the learned counsel for the petitioner’s this is the lowest post in the cadre and initially, the appointees will have do the work in the office, the appointees are not supposed to discharge any administrative function nor they have to take any decision.   The appointees will not even have much dealing with the public; they are to give opinion in files, for which academic qualifications are important, which admittedly petitioners possessed as the petitioners secured sufficiently good marks in their written test.  Before any work of responsibility will be given to the petitioner, they will acquire sufficient experience by working in the office, therefore, requirement of personality test at this stage of initial appointment is not of any use nor can it be said to be a reasonable requirement for selection.  It was also argued, that the Supreme Court also held that selections should be broad-based so that best talented person can be selected.  It is clear from the Rules of 1981 that the post of Legal Assistant is required to be filled up 100% by direct recruitment.   Once a person is appointed as the Legal Assistant, he may be further promoted to the post of Head Legal Assistant, which is the post in the category of State Service, thereafter to the post of Assistant Legal Draftsman/Assistant Legal Remembrance and thereafter, on the post of Deputy Legal Remembrance and ultimately to the post of Joint Legal Remembrance.   All these posts are to be filled up 100% by promotion on acquiring sufficient experience as provided under the rules.

(16)
In the light of the law laid down by Hon’ble Apex Court and after careful consideration of the arguments of the learned counsel for the petitioners, it is clear that personality test by Viva-Voce is well-known recognized, permissible method for selection of the candidates for appointment.   It is different that, how much weight can be given to the personality test in present process of selection for the post of Legal Assistant?   It comes from the facts and reasons given in the judgments delivered by the Hon’ble Supreme Court that, posts involved in those cases had some element of dealing with public.  It is also true that one of the reasons for upholding the validity of prescription of minimum marks for personality test was the nature of the duties involved.  After careful reading of all the reasons given in the various judgments of the Supreme Court, I am of the view that importance of personality test was accepted as a new concept in addition to the selection process despite the fact that there is chances of abuse of this process.   The Supreme Court upheld the prescription of requirement of personality test as well as the fixing of the minimum marks in interview and held that, selection is an informed professional exercise which is best left to agencies independent of the services to which recruitment is made.   So far as the apprehension of abuse of power is concerned, the government cannot be conducted on the principles of distrust and if the selectors had acted malafidely or with oblique motive, there are administrative law remedies to secure relief against such abuse of powers.   These observations of the Hon’ble Apex Court in the judgment of Mohd. Alab Tariq give complete answer to the apprehension of the petitioners that by adopting the method of viva-voce test, requiring minimum marks in the viva-voce test, will permit the selectors to exclude the meritorious candidates and select the candidate of lesser merit.   The distribution of written test and for interview may depend upon the duties which are to be discharged by the appointees, but it cannot be concluded that requirement of interview and fixing a minimum marks for interview are undesirable requirement.   A careful reading of the judgment of the Supreme Court also reveals that, the nature of post was only one of the grounds that, the nature of post was only one of the grounds which was taken into consideration by the Supreme Court for upholding the validity of the requirement of the prescription of the minimum marks, and not the only ground to uphold validity which is clear from the observations of the Supreme Court :    If any minimum marks, either in written test or in viva-voce test are fixed to determine the suitability of a candidate, the same has to be respected, and it was further observed that :-    even if a candidate had obtained higher aggregate marks in written and viva-voce test but if he had failed to secure the minimum marks in the viva-voce test, his name could not be included in the list……”.    The Hob’ble Apex Court nowhere laid down it as rule of universal application that the prescription of the minimum marks for interview is permissible only for those posts where the employees are required to deal with the public or are required to discharge some administrative function or are required to do the work of more responsibility.  In all the judgments, Hon’ble Apex Court recognized the prescription of the minimum marks for interview.   While examining, whether the minimum marks fixed for interview are reasonable or not, the nature of the post and the duties attached to the post were considered by the Supreme Court and it has been held that looking to the nature and the duties of the post, the marks fixed in those cases, cannot be said to be excessive.   Therefore, there appears to be no force in the contention of the learned counsel for the petitioners, that prescription of minimum marks is permissible only for the above said post and cannot be applied to the posts under consideration in this writ petition.  In addition to above, submission of the learned counsel for the petitioners appears to be based on narrow interpretation to the phrase “dealing with public”.        “Dealing with the public” by a person holding the public post, understood in common parlance with reference to dealing with general public only and not understood for the government employee’s dealings with the other government employees in their official capacity, for official work.  However, close scrutiny will show that what is in common parlance is not the only way of “dealing with public” of a government servant.   A government employee is required to attend the office where he is to deal with not only his colleagues but also with his juniors, his officers, sometimes may be up to the highest officer in his own office.  There comes very many occasions when the government employee is required to deal with employees of different government departments.  A government servant working in office can discharge his duties efficiently only when he can deal with number of other persons working in the office or coming to the office may for official work.  Therefore, normally a government employee, when works in the government office, it is to be presumed that he is to deal with public may it be general public or official persons.   A Legal Assistant cannot be supposed to work in isolation and it can be said that he need not to deal with public (general public or officials persons).  An argument may be advanced that the same principle can be applied in the matter of appointment to the every post of the government service, may it be of clerical nature, whereas, according to the learned counsel for the petitioner, in fact not only there is no requirement of personality test for appointment to the large number of posts in government service but where work of more responsibility is involved and wherever there was similar provision of personality test in the rules, the rules have been amended to remove the requirement of interview.   According to the learned counsel for the petitioner, this suggests that the State Government also felt that there is no need of requirement also felt that there is no need of requirement of personal interview for initial selection for the various post.  Yes, same principle can be applied in the case of the appointment to many posts but still posts are filled without subjecting the candidate to pass the personality test.   It is also true that requirement of personality test is not there in many rules.   But when it has been held by the Hon’ble Supreme Court in the judgments referred above that prescription of minimum marks in viva-voce test, if are fixed to determine the suitability of a candidate, the same has to be respected then fixing this minimum marks for the post which have not been referred to in the judgments or the posts where the person holding the post need not to come in contact with public at large or need to discharge the public administrative functions, if applied, then how it can be said to be a condition unreasonable.  Putting a condition of higher standard, how it can be said to be a condition violative to any provision of any law or is violative to touch stone of reasonableness.

(17)
 Once it has been held that wherever requirement of passing personality test is there, it is to be respected then absence of a requirement of personality test in other rules cannot be a ground to challenge the requirement of personality test.  In other words, better process of selection cannot be challenged on the ground that same standards of selections are not made applicable to the selection for other post.  At the cost of repetition, it can be said that personality test has its own importance.   Hon’ble Apex Court in Lila Dhar’s case  {(1981) 1 SCC 722) considered the matter of those services where recruitment is made from younger candidates and held:-
“    In the case of such services, where sound selection must combine at the academic ability with personality promise, some weight has to be given, though not much too great a weight, to the interview tests.   There cannot be any rule of thumb regarding the precise weight to be given.  It must very from service to service according to the requirements of the service, the minimum qualifications prescribed, the age group from which the selection is to be made, the body to which the task of holding the have interview is proposed to be entrusted and a host of other factors.  It is a matter for the determination by experts.  It is a matter for research.   It is not for courts to pronounce upon it unless exaggerated weight has been given with proven or obvious oblique motives.    The Kothari Committee also suggested that in view of the obvious importance of the subject, it may be examined in detail by the Research Unit of the Union Public Service Commission.”

(18)
Supreme Court, in the case of all India State Bank Officers Federation’s case (1997) 9 SCC 151 also considered the judgments delivered in case of State of U.P. Vs. Rafiquddin (1987) Supp. SCC 401, and Mehmood Alam Tariq V. State of Rajasthan (1988) 3 SCC 241, wherein prescription of 35% & 33% qualifying minimum marks for viva-voce were upheld and applying the same principle held that 25% of the aggregate marks for viva voce test cannot be treated as giving exaggerated weight to the viva-voce test.

(19)
I do not find any force in the submissions of the learned counsel for the petitioner that the post of the Legal Assistant is of not of such nature where any weight can be given to the personality test.  Work of Legal Assistant cannot said to be, work of merely of clerical nature nor it can be equated with the work of any U.D.C even when there may be some similarities in the service conditions for the post of Legal Assistant and U.D.C.   Giving advise on the point of law even by Legal Assistant carries its weight and has different value than the putting note by any U.D.C. or any clerical staff or the employee of equivalent rank. Very many occasions comes for the government servants even at the initial stage of their appointment when they are assigned some additional work, which may be of importance.   Which, they are required to do.  Effect of the personality over his actual working can be judged only by his personality test by Viva-Voce.  Now a days, when there is a tough competition for each and every post and the large number of candidates are coming forward for the post of even of lowest cadre then the administration is required to fix the criteria for selection, which improves the function of the institution itself.

(20)
In the present case, aggregate marks are 170 out of which 150 marks are kept for written examination and 20 marks for interview.   Out of these 20 marks, one is to secure 7 marks to become eligible for selection.  Therefore, it comes only 4.1% of marks of total 170 aggregate marks.   In the light of the decision of the Hon’ble Supreme Court referred above and looking to the nature of the post for which selection have taken place, it cannot be said that exaggeration had been given to the viva voce test.  
(21)
So far as the apprehension of abuse of power is concerned, the Hon'ble Apex Court observed that the affairs of the government cannot be conducted on the principles of distrust and if the selectors had acted malafidely or with oblique motive, there are administrative law remedies to secure relief against such abuse of powers.   These observations of the Hon’ble Apex Court in the judgment of Mohd.Alab Tariq give complete answer to the apprehension of the petitioners that by adopting the method of viva-voce test, requiring minimum marks in the viva-voce test, will permit the selectors to exclude the meritorious candidates and select the candidate of lesser merit.   It is not the case of the petitioners that the selectors abused process of selection.
(22)
    Learned counsel for the petitioners further submitted that, in the Rule 23, no criteria or guidelines have been given for conducting the interview where as Rule 24 of the RAS Rules provides that in interviewing candidates, marks will also be awarded in respect of character, personality, address and physique.   In such a case candidate can understand that what he has to face in interview.  But in the cases of interview for the post in dispute the candidates are not aware about the subject over which they will have to face the interview.  Above submissions of the learned counsel for the petitioners is also devoid of any force.  First of all, because of the reason that the petitioners themselves have appeared before the Interview Board without raising any objection and took the chance of failure and success and when failed in getting success, now want to challenge the process of selection, which is not permissible.  Secondly, the petitioners have not disclosed how the interviews of the petitioners were taken.   Rather it appears that the petitioners have no objections so far as their own interview is concerned as they have not even alleged that they had to face questions which were not relevant or caused any `prejudice to them.   When, on facts, the petitioners could not make out any case of abuse of power by the interview board or that the petitioners in fact faced such questions which no candidate expected, how the petitioners can challenge the selections and award of marks in interview.  So far as personality test is concerned, how it is to be judged, cannot be prescribed by insertion of a few words only in the Rules, which is clear from the example given by the petitioners themselves.   The petitioners tried to submit that since there is mention in Rule 24 of the RAS Rules, that the marks will also be awarded in respect of character, personality, address and physique and which is not described in the Rule 23 which is under challenge; therefore, in case under RAS Rules, the candidate can know, what test he is to face.  This argument also has no force as the subjects, character, personality, address and physique of each individual is sufficiently wide and therefore to judge the candidate on any of the above matters, one will have to rely upon the ability of the persons who are to take interview of the candidates.
(23)
  In view of the about discussions, I do not find any force in the writ petition, hence the writ petition of petitioners is dismissed.  No order as to the cost.
***
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The candidature of the applicant for Engineering Services Examination 1992 was cancelled as he did not submit the proof of passing qualifying examination by the prescribed date.


Held – The contention that natural justice is denied to him by not sending notice prior to the cancellation of his candidature is not correct. The natural justice is not ritual, a byword or a catchword where it is violated, we will invoke otherwise not.

Hon'ble Member (J) Shri C.J.Roy


JUDGEMENT
This application has been filed by Shri Sandeep Gupta under Section 19 of the Administrative Tribunal act, 1985, challenging the cancellation of his candidature for the Engineering Service Examination, 1992.

2.  According to the applicant, vide notice dated 15th February, 1992, UPSC announced holding of a Combined Competitive Examination for recruitment to various Engineering Service/ posts and the last date of submission of applications was 13th April, 1992. At that time he was studying in the last/final semester of the 4-year Degree Course at Indian Institute of Technology, Delhi and the final examination was to be held in May, 1992.  He submits that he became eligible for appearing in the said examination in accordance with the rules, but for the sheer slip on his part, he could not submit the proof of qualifying examination much before 7-12-92.  The examination was held in August 1992 and he appeared in the said IES Examination, and the result of which was published by the UPSC in the Employment News of 6-12 February, 1993 (Annexure-A).  But his name did not appear in the Employment due to the fact that he had not submitted the proof of his having passed the qualifying examination by 7-12-92 as is clear from the letter of the UPSC dated 11-1-93, thereby resulting in cancellation of his candidature.  His representations to the authorities did not elicit any reply.  He has prayed that his candidature be not cancelled merely on the ground of his sheer slip to intimate the factum to the UPSC of his having passed the qualifying Examination by 7-12-92 and to direct the respondents to declare the result of the written examination for appearing in the interview starting from middle of February, 1993 and grant him all consequential benefits.

3.   The respondents have stated that the applicant was supplied with a copy of the Notification issued by the Ministry of Railways (Railway Board) as well as a copy of the notification of the UPSC, in which the rules made for the examination were clear. However, in the Rules, a provision has also been made under Note-1, below Rule-6 by the Ministry of Railway (Railway Board) to admit the candidates who had not acquired the prescribed qualifications at the time of applying for the examination to sit for the written part of the examination.  This enabling provision in the rules which is conditional, is extracted below;

“A candidate who has appeared at an examination the passing of which would render him educationally qualified for this examination but has not been informed of the result may apply for admission to the examination.  A candidate who intends to appear at such a qualifying examination may also apply.  Such candidates will be admitted to the examination if otherwise eligible, but the admission would be deemed to be provisional and subject to cancellation, if they do not produce proof of passing the examination as soon as possible, and in any case not later than 7th December 1992.  The same provision which was made in the rules notified by the nodal Ministry has been repeated in Annexure-I of the UPSC Notification for the benefit of the candidates.  The candidates who had not acquired prescribed degree at the time of applying for the examination are well aware of instructions to submit the proof of their passing the qualifying examination to UPSC by the prescribed date, at the time of applying for the examination itself.’’

4.            The applicant has also filed a rejoinder more or less reiterating and asserting the same views that news magazines like Employment News and Rozgar Samachar are not normally read.  The UPSC could have sent the information to the candidates individually by Registered post and also an important notice like remainder and notice of cancellation of the candidature in the case the relevant information is not supplied by 7-12-92.  He also states that the result of the written examination was provisional and the certificate in proof of qualifying the examination in original was to be submitted at the time of interview.  Which is due to be held after cancellation of the candidature of the applicant.  The applicant submitted his proof by way of sending a copy of the Engineering Degree dated 24-7-92 vide his letter dated 18-1-93.whereas, the result of the written examination has reportedly been notified by UPSC on 27-1-93 and published in the Employment News dated 6-12- February, 1993.  Thereby, he questions the UPSC stand that the applicant’s demand would amount to reoperating and redeclaring the results of the written part of the examination is only untenable.

5.           We have heard the learned counsel for both parties and perused the documents on record and the UPSC records pertaining to the applicant.  

6.            It is pertinent to mention that the applicant has applied for the IES Examination conducted by the UPSC.  Admittedly, he is well aware of the fact that he has to submit the application along with all the required certificates well before time prescribed by the UPSC i.e., 7-12-92 and failing to do so, would render him to cancellation of his candidature.  In fact, he admits that he should have done it, but for the sheer slip, he could not do so.  We have seen the letter dated 5-3-93 from the UPSC addressed to the applicant, in which, it is stated in Annexure-F at para-5 that:-

"5.         In accordance with the Instruction to Candidates, a copy of which was supplied to you along with blank application form and in terms of the conditions of admission communicated to you in the admission certificate permitting you to take the above examination provisionally, you are required to submit the fallowing certificates:-…………….”

6.   In the event of your inability to produce the originals of the certificates mentioned at (a) and (b) above, you should submit an explanation for their non-submission and should bring with you at the time of your interview the following alternative certificate which the Commission may consider on merits:-…..…………..”

7.            It is also clearly mentioned in the above letter that failing to comply with the above requirements, the applicant may not be interviewed and that the documents called for in para 5 above must be submitted as soon as possible even if he has submitted the alternative certificate mentioned in para 6 above.

8.       Annexure-A to the application of the UPSC also states as follows:-

 “ 3.   The criteria has been applied uniformly to all the candidates who had appeared at the written examination.  The question of issuing a show cause notice to those candidates who failed to submit their proof of passing by the prescribed date before canceling their candidature does not arise since the candidates had appeared for the examination under an obligation on their part to submit their proof of passing the qualifying examination by the prescribed date.  However, for the benefit of such candidates, the condition has been reiterated through advertisements in “ Employment News” and some other leading New Papers.

4.
   In view of the above, revival of the decision already communicated to you vide this office letter of even no. dated 11-1-93 is not called for.’’

9.             The learned counsel for the applicant vehemently argued that the injustice will be caused if the application is not allowed.  We feel that the applicant is well aware of the last date and instead of sending it in time, argued that no prejudice will be caused to the UPSC if the case is considered favourably now.  The contention that natural justice is denied to him by not sending notice prior to the cancellation of his candidature is not correct.  The natural justice is not ritual, a by ward or a catchword.  Where it is violated, we will invoke, otherwise not.  In this case, there is no violation of natural justice.  The UPSC is not bound to inform the applicant by Registered post letter, when the applicant has not fulfilled the mandatory procedure as laid down in the instructions of sending a copy of the educational qualification in time.  The applicant appeared in the IES Examination in lieu of an interim order passed by this Tribunal on 2-3-93.  This interim order does not automatically entitle the applicant for consideration in his favour.  When the conditional procedure is not fulfilled, it can’t be brushed aside.  The Tribunal cannot show misplaced sympathy which may result in opening of flood gates to several persons by way of similar circumstances.  Further, no direct ruling or rule is shown to us in connection with the late submission of required certificates to UPSC and its consequential acceptance in support of the case of the applicant nor rule 6 is challenged in the relief claimed by the applicant.

10.           In the circumstances, having not fulfilled the mandatory provisions of sending the application in accordance with the instructions, we feel that the applicant has not made out a case for our interference.  The application is, therefore, dismissed, with no order as to costs.

***

Authority to announce subjects, scheme or syllabus

MADRAS HIGH COURT

Writ Appeal No.1030/87

D.D.28.7.1987

Hon'ble Chief Justice Sri. Chandurkar

Hon'ble Mr. Justice Srinivasan

R.Venkatachalapathy - Appellant (petitioner)

Vs.

Joint Secretary to Govt. Secretariat & Ors.  – Respondents

Autonomy of P.S.C. to prescribe subjects, schemes or syllabus for the Competitive Examinations – Articles 315 and 320 of the Constitution.


Government as per letter dated 16.2.87 suggested to P.S.C. to include 5 more subjects as optional subjects in addition to 20 additional subjects prescribed for examination to recruitment to various posts in Group-I – P.S.C. did not include the said subjects in the advertisement issued for recruitment – Aggrieved by that Appellant (petitioner) filed Writ Petition – Writ Petition was dismissed with a direction to P.S.C. to include the 5 subjects for the next examination – Against the said order the present Writ Appeal was filed – The Division Bench dismissed the Writ Appeal confirming the order in the Writ Petition.


Held – The appropriate authority to announce the subjects, schemes or syllabus of Examination to be held for recruitment to various posts is only P.S.C.  It is not open to the State Government to control the holding of the Examinations by P.S.C.


The above order of the High Court has been confirmed by the Supreme Court in Civil Appeal No.2004/97 by dismissing the Civil Appeal as having become infructuous as per order dated 5.7.93.

JUDGMENT

             The question involves in the stay petition is substantially the same as in the writ appeal. Consequently, by consent of parties, the writ appeal itself is taken up for disposal.

            The appellant came to this court under article 226 of the Constitution with the grievance that though the Government issued a letter dated 16.02.87 in the name of the Special Commissioner and Secretary to Government. Personnel and Administrative Reforms (Per.M) Department, Fort St. George, Madras-9 addressed to the Secretary, Tamil Nadu Public Service Commission, Madras-2 by which Government purported to make an amendment to G.O. Ms No.603 issued by the Personnel and Administrative Reforms (Per.M) Department dated 12.06.1985 by adding five as optional subject to the twenty optional subjects already prescribed for examinations to be held for recruitment to the various posts in Group I, the said order has not been given effect to.  The Occasion for the appellant to come to this Court arose because in the advertisement issued by the Tamil Nadu Public Service Commission, the optional subjects prescribed were only twenty.  The contention was that the Government having directed the Tamil Nadu Public Service Commission to add the five optional subjects, the Public Service Commission was bound to prescribe those five subjects also as optional subjects.

           The learned Additional Government Pleader who appeared before the learned single Judge seems to have stated before the court that the matter was under correspondence since the syllabus has not been prescribed for the various subjects and without such prescription, it was impossible to have the question papers set nor the students could be informed as to what syllabus they were to follow for the additional optional subjects.  The learned judge, however, gave a direction while dismissing the writ petition that the Tamil Nadu Public Commission should include the five subjects for the next examination soon after the prescription of the syllabus.  The writ petition having been dismissed, the appellant has filed the present writ appeal against this order.

           We put a question to the learned counsel for the appellant as to the power of the State Government to prescribe the course of the subjects for the examination to be held by the Public Service Commission.  We were referred by the learned counsel to article 315 read with Article 320 of the Constitution.  The contention is that if those articles are read together, the duty of the Public Service Commission is to conduct examinations for the benefit of the State and consequently the State has the power to direct the Public Service Commission to prescribe certain subjects.  We put the same question to the learned Government Pleader who also appear for the Tamil Nadu Public Service Commission and he placed before us a letter dated 5.6.1987 written by the Secretary and Controller of Examinations-in-charge, Tamil Nadu Public Service Commission in reply to the letter dated 7.5-1987 by which the Government purported to prescribe the five optional subjects for examinations to be held by the Public Commission.  In the said letter dated 5.6.1987 the Public Service Commission has written to the Government that "none of the universities in this state award post graduate degree in Community Development, International Relations, Management and Public Administration"  The Public Commission also stated in the letter that "as the syllabi for five subjects have not been formulated and practical difficulties are envisaged in formulating the syllabi for them especially for the subject in engineering of post graduate degree standard, these subjects have not been included in the optional subjects for the present recruitment."

               On hearing the learned counsel for the Appellant and the learned Government Pleader it appears to us that the claim of the appellant is wholly mis-conceived.  There are rules which are framed by the Tamil Nadu Public Service Commission which regulate" its procedure and its relations with the Government and the subordinate authorities". Rule 2 of the Tamil Nadu Public Service Commission Rules of procedure read as follows:-

     R2:- "Where any competitive examination is to be conducted by the Commission for the purpose of direct recruitment to a State and Subordinate service, the Commission shall

i) announce-

(a) and (b) .. .. .. .. .. .. .. ..

             c) the subjects, schemes or syllabus of the examination, and 

             1).. .. .. .. .. .. ..

ii) make all arrangements for the actual conduct of the examination:

        Provided that where the competitive examination comprises interview only and where the number of qualified applicants is unduly large, having regard to the actual number of vacancies available, the Commission may restrict the number of candidates to be subjected to the oral test (interview) to such extent as it may deem fit into account the higher qualifications and attainments of the qualified candidates and also the requirements with reference to the rule of reservation of appointments where it applies or by subjecting the qualified candidates to a written examination of such standard as the Commission may consider necessary".


The rule makes it clear that where a competitive examination is to be conducted by the Public Service Commission, it is the duty of the Commission to announce the subjects schemes or syllabus of the examination.  The appropriate authority to announce the subject, schemes or syllabus of the examination is only the Public Service Commission which under the frame of our constitution is an entirely autonomous body.  We have not been able to fine any power in the State Government to prescribe subjects for the examination to be held by the Public Service Commission. Indeed, such a power must be held to be negatived by Rule 2 of the Tamil Nadu Public Service Commission rules of Procedure.  A bare look at the provisions of the Constitution and the rules which deal with the Public Service Commission is enough to indicate that the letter dated 16.02.1987 is wholly without any authority of law.  It is not open of the State Government to control the holding of the examinations by the Tamil Nadu Public Service Commission.  It is different matter that a decision taken by the State Government be accepted by the Public Service Commission. But it is difficult to accept the argument that the Public Service Commission will have to carry out the directions of the State Government in the matter of prescription of the subject for and the manner of holding the examinations.  Such a power of the State Government if upheld will seriously erode the autonomous status of the Public Service Commission which is contemplated by the provisions of the Constitution.  The writ petition was, in our view, wholly misconceived and deserved to be rejected.  Accordingly we dismiss the writ appeal.  However, in the circumstances of the case we make no order as to costs.

***

Scaling

ALLAHABAD HIGH COURT

Civil Misc. Petition No.14213 of 2000  & connected cases

D.D. 10.1.2001

The Hon'ble Mr. Justice O.P. Garg

Ram Surat & Others – Petitioners

Versus

U.P. P.S.C., Allahabad & Ors. – Respondents


Recruitment to 100 posts of Personal Assistants in U.P. Secretariat – Selection on the basis of competitive examination in 2 subjects – Hindi essay of 100 marks and Hindi Steno-typing of 150 marks – Scaling technique has been employed in respect of Hindi Essay paper  - 34 posts have been reserved for women candidates – Petitioners who are unsuccessful have challenged the selection on the following grounds:

(i) that the selection is against the provisions made in he advertisement and, therefore, the entire process stands vitiated;

(ii) the method of "scaling" of marks has been wrongly applied and in any case, it was wrongly applied only in respect of one paper, i.e., Hindi essay, while, if at all, it should have been made applicable in respect of both the subjects, i.e., Hindi essay and Steno-typing, and

(iii) 34 women candidates have been selected by applying unwarranted reservation though it was not contemplated in the original advertisement.

High Court has found that the petitioners have benefited from the scaling technique and reservation of women has been made as per Government order.  Hence, the High Court has upheld the selection and dismissed the writ petitioners.

Cases referred:

1. 1979(3) S.C.489  Ramanna Daya Ram Shetty Vs. International Air Port Authority

2. AIR 1984 SC 1543  Maharashtra State Board of Secondary and High Secondary Education & Anr. Vs. Paritosh Bhupesh Kumar Seth etc.

3. 1986(2) SLR 159  Jayant Jairam Rohi V. Maharashtra Public Service Commission

4. AIR 1992 SC 917  Bhushan Uttam Khare Vs. Dean B.J. Medical College

5. (1997) 9 SCC 52  Raj Kumar and others Vs. Shaktiraj and others

6. 1999 SCC (L&S) 1451  Haryana Public Service Commission Vs. Amarjeet Singh and others

7. (2000) 9 SCC 437 Dadu alias Tulldas Vs. State of Maharashtra

ORDER


The U.P. Public Service Commission (hereinafter referred to as the Commission) initiated the process to select candidates for appointment to 100 posts of Personal Assistants in U.P. Secretarial and 3 such posts in the Commission by publishing advertisement dated 28.3.1999.  The selection was to be made on the basis of a competitive examination in two subjects, namely, Hindi essay of 100 marks and Hindi Steno-typing of 150 marks.  There was no prescription for interviewing the candidates and the final selection was to be made on the basis of the total marks obtained in the aforesaid two subjects.  The petitioners covered by the above mentioned four writ petitions are the persons whose names did not find place in the result of the successful candidate declared on 3.3.2000.  The petitioners have assailed the selection process as being obituary and discriminatory.  Shorn of all superfluities, the grounds taken by the petitioners to challenge the entire selection process may be categorized under the following three heads:-

i)
 that the selection is against the provisions made in the advertisement and therefore, the entire process stands  vitiated.

ii)
the method of "seating" of marks has been wrongly applied and in any case, it was wrongly applied only in respect of one paper, i.e., Hindi essay while, if at all, it should have been made applicable in respect of both the subjects, i.e., Hindi essay and Steno-typing, and 

iii)
34 women candidates have been selected by applying unwarranted reservation though it was not contemplated in the original advertisement.


In these writ petitions, under Article 226 of the Constitution of India, it is prayed that a direction in the nature of writ of mandamus be issued to the respondents firstly, not to give effect to the result in respect of the examination of the year 1999 held for the recruitment to the posts of Personal Assistants as published in the Daily Hindi Newspaper -"Amar Ujala " dated 4.3.2000, and secondly, to declare the result of the Personal Assistants Examination, 1999 on the basis of original marks secured by the candidates, including the petitioners without applying "scaling"  system.


The selected candidates also appeared to contest the petitions.


On behalf of the Commission respondent no.1 a counter affidavit has been filed by Sri.G.C. Upadhyay, Section Officer. On behalf of the selected candidates a counter affidavit, in the representative capacity, has been filed by on Ram Lal Maurya. The pleas taken in both the set of counter affidavits are almost identical. It is stated that the selection has been made strictly in accordance with the procedure prescribed and that the application of scaling system is a part of the process of selection. It has further been averred that in view of the Government order dated 26.2.1999, reservation in respect of women candidates was rightly applied. There is also assertion that the Commission was duty bound to implement the policy decision taken by the State Government for reservation in respect of women candidates. Rejoinder affidavit has also been filed. 


Heard S/Sri. Ashok Bhushan, Anil Bhushn, Awdhesh Rai and S.N.Singh learned counsel for the petitioners as well as Sri.S.K.Singh for the Commission and Sri.Ashok Khare Senior Advocate assisted by S/Sri. I.R.Singh and Rakesh Thupliyal for the selected candidates.


Sri.Ashok Bhushan who took the lead for arguing the case and whose arguments were adopted by other learned counsel for the parties, urged that reservation for women candidates and scaling system should not have been applied by the Commission in the preparation of the final selection result as such a course was not contemplated in the advertisement and consequently the shale process of selection was vitiated. It was clarified on behalf of the petitioners that the selection by the Commission has not been held in accordance with the conditions as stipulated in the advertisement-dated 28.3.1999 which clearly contemplated in condition 16 (Gha) that the merit list of the selected candidates will be prepared on the basis of the marks obtained by them in Hindi Essay and Steno-Typing. According to Sri Ashok Bhushan, the Commission in its counter affidavit has admitted that the system of scaling has been applied in Hindi Essay paper and the marks of the candidates have been sculled. According to Sri. Ashok Bhushan, selection by the Commission has not been held on the terms and conditions as stipulated in the advertisement. It was pointed out that the selection made is in violation of the advertisement will be arbitrary and bad on the principles as laid down by the apex court in the case of   Ramanna Daya Ram Shetty Vs International Air  Port Authority -1979(3) S.C-489. It was further urged that reservation in favour of the women candidates was also not contemplated by the advertisement and since there was no compulsion for effecting such a reservation, the Commission has wrongly marked 34 posts for women candidates. Emphatic reliance was also placed on the decision of the Bombay High Court  (Nagpur Bench) in Jayant Jairam Rohit Vs Maharastra Public Service Commission -1986(2) S.L.R-159 in which the advertisement prescribed qualifications for appointment to the post of Civil Judge. It was laid down that those candidates who have ordinarily practiced in the High Court or subordinate court for not less than three years, prescribed in the advertisement, shall be eligible for making an application.  Subsequently, Public Service Commission called for interview only such persons who had put in five years of practice. It was in this context that the Bombay High Court held that the Commission contravened the statutory rules and travelled beyond the statutory provisions. On behalf of the Commission, it was argued in that case that the candidates who have practiced for a period of five years or more would be more meritorious and suitable than a candidate who has practiced less than five years. The court took the view that the assumption of the Commission in this regard was entirely without any basis. It is not a secret that some competent Advocates who have practiced for a period of three years are far batter suited than an Advocate who has merely put in practice for five years. It was held that it was not permissible to the Commission to totally eliminate all the candidates who have practiced three year to five years at the Bar. The Court further hold that the criteria employed by the Commission had no relevance, whatever, with the merit of the candidates and by adopting this new method to determine as to which candidate should be called for interview, the Commission has contravened the statutory rules. It was found that the selection procedure was against the rules and the conditions as stipulated in the advertisement but refused to grant relief to the petitioners lamenting on the hardship suffered by them because if the relief was granted that would have led to greater complications and more serious hardship to those who had already been selected and appointed. There can be no quarrel about the observation made and the law laid down in the aforesaid two decisions. The observations, however, cannot be taken to be of universal application and they have to be viewed and applied in the context of set of facts in hand.


The advertisement simply provided that the selection shall be held, or say, the result shall be declared on the basis of the marks obtained by the candidates in two subjects, namely, Hindi Essay and Steno Typing. Obviously, the advertisement was silent s to in what manner and by what method the evaluation of the answer books is to take place. As a matter of fact, such a provision could not have been made in the advertisement as the evaluation of the answer books is made according to rules and the policy decision taken by the Commission.


Sri. S.K.Singh, appearing on behalf of the Commission pointed out that application of scaling system is a part of the process of selection which is applied in all the examinations and in all the papers. It was urged that the Commission has not adopted any novel procedure in the case of the instant procedure and as a matter of fact, the system of scaling has been borrowed from the Union Public Service Commission which has been applying the said system in the Civil Services Examinations as well as other examinations conducted by it. During the course of arguments, the guidelines with regard to scaling of the marks were produced. As one can easily understand the scaling of the marks means the moderation of the marks. The system intends to remove the disparity in evaluation.  A thousand of candidates appear in a particular examination and answer books are evaluated by score of examiners who are probe to have different standards in evaluating the answer books.  In the instant case, the Hindi Essay paper was examined by as many as 23 examiners. It is common knowledge that some of the examiners are tough; some are easy going and the result of this human tendency or projection is that some candidates secure high marks in easy papers and as a result of easy marking and those, who are comparatively less fortunate, may get low marks on account of tough marking in a tough paper. Therefore, in order to bring about the objectivity and to eliminate the element of subjectivity, moderation is arrived at in the marks obtained in general by the candidates. A mean is adopted from the score marks after giving allowance to the standard deviation. The object to apply the scaling system, therefore, is to moderate the marks given by different examiners in different papers. The scaling system has traditionally been applied in written examination and the result is prepared by adopting the scaling system. This system is intended to achieve the merit. The result undisputedly is to be prepared on the basis of the performance of the candidates in the examination and evaluation by some competent examiners. The method of moderation has come to be approved by the apex court in its decision-dated 17.7.1986,in C.M.P.No/1074/86-L.P.A.No. 381/86 in S.C.A. No. 4547/85-Surjeet Kumar Das Vs Chairman Union Public Service Commission. It was observed that the system of moderation of marks adopted and followed by the Union Public Service Commission in evaluating the performance of the candidates appearing for the Civil Services Examination cannot be said to be vitiated by the ordinariness or illegality of any kind.


In my quest to reach the truth and to ascertain as to whether any of the petitioners has been prejudiced on account of the application of the scaling system, I have waded through the mark sheets of the selected candidates as well as unsuccessful candidates, particularly, the petitioners. The comparative position of some of the petitioners by way of illustration emerges as under:  

Sl.      Name of the                      Original marks        Marks on        Total marks after
No.  petitioner         




   scaling           adding marks in                                                                               

                                                                                                              Steno     Typing                                                                                    

 Writ petition No.14213 of 2000                                                                                                                                                                                                                                   

1.   Ram Surat                                      40                     
45                           173

2.  Pradeep Kumar Agrawal                23
              
 37                           181

3.  Shatrughan Singh                           48

   
56                           190

4.  Shailendra Kumar Singh                52                   

63                     206    


5.  Dinesh Chandra Pandey                 53          
            48                         190


Writ petition No.19072 of 2000

Ajai Kumar                                          49                               56                           186

The above figures indicate that, by and large, the petitioners have not been losers due to the application of the scaling system. Out of the above seven candidates, who have been taken for random survey, six of them were put to an advantageous position as their original marks got a boost after scaling. The successful candidates of the general category have in total secured 210 or more marks. The candidates belonging to Other Backward Class and who have been successful have secured 204 or more marks while the candidates belonging to Scheduled Caste category have secured 200 or more marks to find their names in the select list. None of the petitioners have been successful in securing the minimum target-marks and, therefore, they were declared unsuccessful in the examination. The application of the scaling system has not turned.


Sri. Ashok Bhushan was very much critical of the fact that the Commission though, has accepted the scaling system in the paper of Hindi Essay only and it has deliberately and in an arbitrary manner failed to apply the same standard in the case of Steno Typing paper.  The reasons for not doing so are not too far to seek. There is a striking distinction in the two sets of subjects, namely, Hindi Essay paper is more or less subjective in nature depending upon variegated circumstances and imponderables flowing from the nature and human tendency of the examiner concerned, while in the case of evaluation of Steno-Typing paper such an eventuality would not arise as its evaluation can be, in view of the technical nature of the paper, is supposed to be objective and almost mathematical. As a matter of fact, application of scaling system in the case of Steno Typing paper would be almost impracticable. Therefore, the Commission has taken precaution in the matter by prescribing the mistakes which are to be counted in evaluating Steno Typing paper. An exemption in mistake committed by a candidate in Steno Typing test up to five percent as per rules has been allowed. The Commission is further vested with the discretionary power to allow exemption up to 3 per cent in mistakes if the circumstances so warrant. Thus, exemption of mistakes up to 8 per cent may be granted and this fact would be determinative in drawing an eligibility mark in Shorthand and Typing test for appointment. There is thus an in-built assurance of uniformity in the system of evaluation of steno typing paper. It was for this reason that the scaling system was not applied in the Shorthand Typing paper.


Sri. Ashok Bhushan relied on the decision of the apex court in Raj Kumar and others Vs Shaktiraj  and others (1997) 9, S.C.C.-52, in which it was observed that where the procedure of selection and the exercise of power to exclude the posts from the purview of the State Service Selection Board (S.S.S.B) suffered from glaring, illegalities, the candidate appearing for the selection and remaining unsuccessful are not barred from questioning the selection and the principle of estoppels is not applicable. This case was on an entirely different footing. The recruitment of Patwaris in that case was made under the Rule of 1955 ignoring the amendment notified in the year 1970. Reliance in this decision is misplaced.


Sri. Ashok Khare, Senior Advocate, appearing on behalf of the selected candidate pointed out that even if the Criterion adopted by the Commission might be defective, it would be inappropriate for this court to reallocate the marks at the criteria has been uniformly applied and no prejudice has been caused to any of the petitioners. In support of his contention Sri. Khare placed reliance on the decision of the apex court in Haryana Public Service Commission Vs. Amarjeet Singh and others  1999 SCC (L & S) 1451 in which it was observed that when the uniform process had been adopted in respect of all and selection had been made, it was highly inappropriate for the High Court to have examined the matter in further detail and to have allocated the marks with the view to issue a direction to the Commission to select the aggrieved candidates. After having scrutinized the scaling system which resulted in the moderation of the marks of the candidates who appeared in the examination as well as the result sheets, I find that the petitioners failed to secure the minimum targets marks and could not be selected even if the scaling system was not applied. It is normal human instinct that when a candidate fails in the recruitment examination he is generally prone to make some wild allegations with the view to explain his failure with the thought that not he but the examiners are to blame. One can easily understand the anguish of the petitioners at their failure but this court has no power to select them. It is in the public interest that the result of the public examinations when published should have finality attached to them.


Now it is the time to consider and examine the other ground taken on the behalf of the petitioners to challenge the result of the selection. It is stated that 34 women candidates have been illegally extended the benefit if reservation while in the advertisement there was no such stipulation. This submission has been stated simply to be rejected, the reason being that the State Government has issued order no. 18/1/99 Ea-2 of 1999 dated 26.2.1999 a copy of which is Annexure C. A1 to the counter affidavit of the Commission issued by the Chief Secretary to all concerned. This Government order provided that 20% of the posts which fall within the purview of the Commission shall be reserved for the women candidates. The aforesaid Govt order came into force with immediate effect thought it excepted to advertisements issued on or before the said date and the process of the selection for which had started prior to 26.2.1999. In the instant case, the advertisement was published in March 1999 i.e, much after the issuance of the Government order dated 26.21999. The Commission was duty bound to implement the orders of the State Government with regard to the policy of the reservation. Accordingly, horizontal reservation for women candidates was rightly applied in the preparation of the final result. As against 173 posts, which were advertised and for which final selection was made 34 posts were rightly reserved for the women candidates. The result declared by the Commission for any reason be faulted on account of the reservation made pursuant to the Government order dated 26.2.1999


I am conscious of the fact that the selection process is not sacrosanct. It can be cancelled scrapped if there is concrete and reliable evidence of large scale bungling, mal practice, corruption, and nepotism or the like or if there is the violation of the fundamental procedural needs. It is true that the fabrication would either be not known or no one could come forward to bear the burnt. Nevertheless there should be wealth of the material to take the extreme step of the scrapping the whole process, when it has reached the final stage. The cancellation of the recruitment has very serious impact not only on the candidates who have undergone it rigorous of the test but on the general public and the examining body. In the instant case, there is no allegation on the behalf of the petitioners that the Commission has been guilty of any corrupt practice. The only grievance of the petitioners is that the procedure adopted was not in the consonance with the stipulations made in the advertisement.


Sri. Ashok Bhushan founded his submissions on the observations made the Apex Ccourt in Ramanna Daya Ram Shetty’s case (supra) that it must therefore bye taken into the law that where the Government is dealing with public whether by way of giving jobs or entering into contracts or issuing quotas or license or granting other forms of largeness the government cannot act arbitrarily as its sweet will and like a private individual to deal with any person it pleases but its action must be in the conformity with the standards or norms which is not arbitrary, irrational and irrelevant. To this submission is the controversy about the extent of the power of the court to interfere with the administrative actions of the examining bodies. While non arbitrariness being a necessary concomitant of the rule of the law it is imperative that all the actions of every public functionary in whatever sphere must be guided by reason and not humor, or personal predictions of the persons entrusted with the task on behalf of the state and exercise of all power must be for public good instead of being an abuse of the power (See Km Srilekha Vidyarthi Vs State of U. P  (1991) SCC 212) The power of judicial review is an integral part of the Constitutional system. The Supreme court has taken the view that if there is one feature of our Constitution which more than any other is basic and fundamental to the maintenance of democracy and the rule of law it is power of judicial review and it is unquestionably part of the basic structure of the Constitution (1991) 3 SCC 91 G. B. Mahajan and others Vs Jalgaor Municipal Council and others (1991) 4 SCC 485 H. C Suman and others V. Rehabilitation Ministry and others (1991) 3 SCC 239 U. P. State Road Transport Corporation Vs Mohd. Ismail and others (1991) SCJ 521 Subhas Sharms Vs Union of India by Hon’ble Rangnath Misra (ex Chief Justice of India). In the recent pronouncement the apex court in Dadu allas Tulldas Vs. State of Maharashtra (2000) 9 SCC 437 has held that the judicial review “is the heart and soul of the Constitutional scheme”


It is well settled rule of the administrative law that an executive authority must be rigorously held to the standard by which it professes its action s to be judged and it must observe those standards on pain of invalidation of an act in violation of them. Over the years the Supreme Court as well as the High Court have shown a great deal of vitality on controlling the administrative discretion of the executive authorities.


The parameters of the judicial review are now firm and well embedded. In K. Srilekha Vidhyarthi’s case (supra) the apex court crystallized the whole position in the following wards:-

“It has been emphasized time and again that arbitrariness is anathema to state action in every sphere and wherever the vice percolates the court would not be impeded by technicalities to trace it and strike it down. This is the surest way to ensue the majesty of the rule of law guaranteed by the Constitution of India.”


The things as have emerged, the petitioners have acquitted the fundamental right that they shall not be subjected to unfair, irrational action of the Government or its instrumentalities meaning thereby a citizen has a right that his matters be considered in a manner which is non arbitrary. The state action which defeats any constitutional mandate and is directly in violation of the guarantees enshrined in Article 14 of the Constitution is per se arbitrary.


The matter may be viewed from yet another angle. The apex court, time and again has cautioned the High Court to approach the case like the present one with circumspection. In Bushan Uttam Khare Vs. B. J. Medical College, reported in AIR 1992 SC 917 it was held that in deciding the matters relating to orders passed by authorities of educational institutions the court should normally be very slow to pass orders in its jurisdiction because matters falling with the jurisdiction of the educational authorities should normally be left to their decision and court should interfere with them only, when it thinks that it must do son in interest of the justice earlier, in the case of Maharashtra State Board of Secondary and Higher Secondary Education and another Vs. Paritosh Bhupesh Kumar Seth etc AIR 1984 SC 1543 the Hon’ble Supreme Court reminded that as has been repeatedly pointed out that could should be extremely reluctant to substitute its own views as to what is wise, and proper in relation to academic matters in preference to those formulated by professional men proceeding technical expertise and rich experience of actual day to day  working of the educational institutions and the departments controlling them. It will be the wholly wrong for the court to make pedantic and purely idealistic approach to the problem of this matter isolated from the actual realities and grass root problems involved in the working of the system and unmindful of the consequence, which would emanate if a purely idealistic view as opposed to the one were to be propounded. The above guiding principles of law laid down by the apex court in a series of caused with regard to the educational matters are also equally applicable in cases where examinations are conducted by the Public Service Commission a constitutional authority.


Here in the instant case, the interest of the justice does not demand in the absence of may material, whatsoever, that interference of the court is called for in the matter. As said above, there has been an in built objective criteria for applying the “scaling system” which, as sad above, is an integral part of the process of selection adopted by the Commission. There is absolutely no ground to annual or scrap the selection which has taken place. The wholly tenuous and feeble grounds taken by the petitioners to assail the selection process as well as declaration of result are not well merited.


In the result, all the four writ petitions fail and are, therefore, dismissed without any order as to costs.

***

ALLHABAD HIGH COURT

Civil Misc. Writ Petition No.32802 of 2001

D.D. 3.10.2002

The Hon'ble Mr. Justice G.P.Mathur

The Hon'ble Mr. Justice N.K.Mehrotra

Subash Chandra Dixit – Petitioner

Versus

Uttar Pradesh P.S.C. & Anr. – Respondents


Recruitment to the post of Civil Judge (Jr.Div.) – Scaling technique employed is challenged – High Court has found that there have been large scale variation between the actual and scaled marks and High Court has quashed the result of the examination published on the basis of scaling technique and directed to declare the result on the basis of actual marks secured by the candidates without applying formula of scaling.

Cases referred:

1. AIR 1956 SC 285  Pradyat Vs. Chief Justice

2. (1984) 4 SCC 27  Maharashtra State Board of Secondary and Higher Secondary Education and another Vs. Paritosh Bhupeshkumar Sheth and others

3. AIR 1987 SC 2267  Durgacharan Misra Vs. State of Orissa and others

4. 1989 Supp (1) SCC 574  State of Andhra Pradesh and another Vs. V.Sadanandam and Ors.

ORDER

(Delivered by G.P.Mathur, J.)

          This petition under Article 226 of the Constitution has been filed for quashing the result of the Civil Judge (Jr.Div.) Examination 2000, which was declared on 25.9.2001.  A further prayer has been made that the U.P. Public Service Commission be directed to declare the result of the aforesaid examination on the basis of actual marks secured by the candidates without applying the formula of scaling or in the alternative the scaling system should be applied to the marks awarded in interview and the result be declared thereafter.

          The U.P. Public Service Commission (for short Commission) issued an advertisement for making selection on the post of Civil Judge (Jr.Div.) and it was notified that the last date for submission of application form for Civil Judge (Jr.Div.) Examination 2000, was 30th November 2000.  The petitioners submitted their application forms and appeared in the written examination, which was held from 4th to 6th August 2000.  The result of the written examination was declared on 6th January 2001 in which they qualified and thereafter they appeared in the interview conducted by the Commission.  The final result of the examination was declared on 25th September 2001.  The petitioners were not selected, as their names did not appear in the merit list.  It is averred in the writ petition that the Commission applied a system of sealing to scale the marks awarded by the examiners who examined the copies.  In this process of scaling the marks actually awarded by the examiners who examined the copies was completely changed, high marks of bright candidates were reduced and the low marks of poor and mediocre candidates were enhanced.  The main ground for assailing the result of the examination is that the same has not been prepared on the basis of actual marks awarded by the examiners but on altogether different marks which had been arrived at by a process of scaling.

          In the counter affidavit filed on behalf of Commission  (Sworn on 23.11.2001.), it is averred that there has been constant pressure on the Commission to introduce the system of scaling as was being done by Union Public Service Commission.  There are many subjects and large number of examiners which results in great deal of variation of standard in evaluating the answer books.  In order to reduce the aforesaid variation of standard in evaluating the answer books.  In order to reduce the aforesaid variation in evaluation by different examiners, the scaling system was applied using the appropriate statistical techniques and the system is uniformly applied to all the candidates appearing in the examination.  In the supplementary counter affidavit (sworn on 31.7.2002.), it is averred that before introducing the system of scaling an in depth study was done by Committee consisting of three professors, who made their recommendation on 2nd September 1996.  The Commission in its meeting held on 7th September 1996, approved the recommendation and resolved to apply the formula of scaling and thereafter it was made applicable to P.C.S. (Preliminary) Examinations, 1996, and also in P.C.S. (Main) Examination.  Thereafter, the Commission in its meeting held on 30th March 1999 decided to apply the scaling system in all the examinations.

          Before adverting to the scaling formula and the challenge made thereto it will be convenient to have an idea as to how the actual marks secured by the candidates have been effected by scaling.  On the direction of the Court, learned counsel for the Commission supplied the details of the marks secured by the candidates who are amongst the first hundred in the merit list. Table ‘A’ given below shows the actual marks, addition/subtraction in marks and the percentage of enhancement/subtraction to the marks actually secured by some of the candidates.

TABLE A

ACTUAL AND SCALED MARKS

(MAXIMUM MARKS – 850)

	S. No.
	Roll No.
	Actual Marks
	Scaled Mark
	Difference in Mark
	Percentage

	1
	005573
	461
	610
	149
	32.32

	2
	004122
	530
	583
	53
	10.00

	3
	003368
	546
	592
	46
	8.42

	4
	002101
	441
	574
	133
	30.16

	5
	006161
	531
	601
	70
	13.18

	6
	001677
	437
	568
	131
	29.98

	7
	003744
	517
	571
	54
	10.44

	8
	000632
	508
	574
	66
	12.99

	9
	005620
	441
	581
	140
	31.75

	10
	003495
	517
	563
	46
	8.90

	11
	001766
	439
	575
	136
	30.98

	12
	003792
	479
	562
	83
	17.33

	13
	001758
	434
	563
	129
	29.72

	14
	005228
	579
	552
	-27
	-4.66

	15
	005919
	430
	574
	144
	33.49

	16
	003719
	532
	557
	25
	4.70

	17
	002192
	426
	547
	121
	28.40

	18
	005778
	379
	549
	170
	44.85

	19
	001709
	428
	555
	127
	29.67

	20
	005559
	377
	545
	168
	44.56

	21
	002821
	484
	542
	58
	11.98

	22
	000706
	469
	548
	79
	16.84

	23
	005539
	430
	544
	114
	26.51

	24
	005741
	380
	540
	160
	42.11

	25
	005739
	375
	530
	155
	41.33

	26
	006040
	525
	529
	4
	0.76

	27
	004405
	402
	528
	126
	31.34

	28
	004721
	402
	546
	144
	35.82

	29
	005213
	545
	533
	12
	-2.20

	30
	002853
	484
	526
	42
	8.68

	31
	005747
	413
	578
	165
	39.95

	32
	005616
	400
	565
	165
	41.25

	33
	005972
	442
	584
	142
	.2.13

	34
	007711
	503
	581
	78
	15.51

	35
	002154
	425
	553
	128
	30.12

	36
	001440
	459
	544
	85
	18.52

	37
	004252
	473
	549
	76
	16.07

	38
	004696
	424
	548
	124
	29.25

	39
	003983
	481
	557
	76
	15.80

	40
	000573
	454
	543
	89
	19.60

	41
	000893
	483
	571
	88
	18.22

	42
	006551
	467
	568
	101
	21.63

	43
	001006
	478
	563
	85
	17.78

	44
	000143
	475
	547
	72
	15.16

	45
	001601
	426
	531
	105
	24.65

	46
	004339
	444
	543
	99
	22.30

	47
	006608
	438
	536
	98
	22.37

	48
	003826
	450
	529
	79
	17.56

	49
	005522
	411
	529
	118
	28.71

	50
	006837
	458
	534
	76
	16.59

	51
	001341
	447
	542
	95
	21.25

	52
	001942
	385
	530
	145
	37.66

	53
	004156
	445
	529
	84
	18.88

	54
	006628
	467
	536
	69
	14.78

	55
	005782
	379
	549
	170
	44.85

	56
	004529
	429
	565
	136
	31.70

	57
	005527
	426
	539
	113
	26.53

	58
	001278
	443
	542
	99
	22.35

	59
	000774
	436
	536
	100
	22.94

	60
	003609
	462
	523
	61
	13.20


                   ( - ) Sign denotes reduction in marks 

     Some glaring features of the result of scaling are as under:

(i) With regard to serial nos. 1, 9, 18, 20, 24, 25, 31, 32 and 55, the marks have been enhanced by 149, 140, 170, 168, 160, 155, 165, 165 and 170 respectively and the percentage of enhancement to the actual marks secured varies from 31.75 percent to 44.85 percent.

(i) The marks actually secured by the candidates at serial nos. 14 and 29 have been reduced by 27 and 12 respectively.

(i)      The marks of candidate at serial no. 26 have been enhanced by 4 only.

(i) Though the candidates at serial nos. 18 and 20 had actually secured 379 and 377 marks respectively but as a result of scaling their marks have been enhanced to 549 and 545.  The candidate at serial no.14 had secured 579 marks which after scaling has been reduced to 552 marks.  This candidate had secured 200 marks more than the candidate at serial no. 18 but after scaling the difference has been reduced to 3 marks only

(i) The candidate at serial no. 20 had secured 377 marks which have been scaled to 545. The candidate at serial no. 14 had actually secured 579 marks i.e. 202 marks more than this candidate but after scaling he has been given 552 marks and the difference has been reduced to just 7 marks.

(i) The candidate at serial no 19 had actually secured 428 marks which have been scaled to 555 marks.  The candidate at serial no. 26 had secured 525 marks. Though he had secured 97 marks are 26 less than him.

(i) The candidate at serial no. 14 had secured 579 marks which were scaled to 552.  The candidate at serial no. 1 had secured 461 marks which were scaled to 610.  Though, serial no. 14 had taken a lead of 118 marks over serial no. 1 but after scaling the position has reversed and serial no. 1 has taken a lead of 58 marks over serial no.14.  Similar is the position of serial no. 15.  His 430 marks became 574 after scaling.  Though serial no. 15.  His 430 marks became 574 after scaling.  Though serial no. 14 had taken a lead of 149 marks over him but after scaling the position has changed and serial no. 15 is leading by 22 marks.

The Language II Paper which is of 40 marks requires a candidate to transliterate from Urdu to Hindi or from Hindi to Urdu.  Table  ‘B’ below shows the actual marks awarded and the scaled marks given to some of the candidates in the aforesaid paper.

Table B

Language II Paper

Maximum Marks 40

	S. No.
	Roll No.
	Actual Marks
	Scaled Mark
	Difference in Mark

	1
	007705
	25
	25
	0

	2
	005573
	0
	18
	18

	3
	003230
	1
	18
	17

	4
	002495
	31
	29
	-2

	5
	004122
	31
	27
	-4

	6
	003368
	25
	26
	1

	7
	005747
	21
	27
	6

	8
	000055
	4
	19
	15

	9
	001677
	14
	22
	12

	10
	003744
	0
	17
	17

	11
	000632
	29
	28
	-1

	12
	001121
	23
	26
	3

	13
	003792
	0
	17
	17

	14
	006791
	27
	26
	-1

	15
	001039
	35
	30
	-5

	16
	005616
	27
	30
	3

	17
	005228
	28
	26
	-2

	18
	004700
	30
	27
	-3

	19
	003719
	37
	29
	-8

	20
	002154
	13
	23
	10

	21
	005778
	3
	19
	16

	22
	001440
	31
	31
	0

	23
	006171
	34
	30
	-4

	24
	003101
	19
	24
	5

	25
	003983
	6
	19
	13

	26
	002821
	2
	18
	16

	27
	000706
	6
	20
	14

	28
	006551
	13
	21
	8

	29
	000098
	23
	24
	1

	30
	005741
	16
	25
	9

	31
	006161
	0
	18
	18

	32
	001766
	10
	22
	12

	33
	001191
	0
	18
	18

	34
	002322
	8
	21
	13

	35
	005919
	23
	28
	5

	36
	005972
	0
	18
	18

	37
	005444
	0
	18
	18

	38
	003194
	0
	18
	18

	39
	004252
	0
	17
	17

	40
	005559
	0
	18
	18

	41
	007158
	0
	17
	17

	42
	002207
	28
	30
	2

	43
	000573
	0
	17
	17

	44
	000893
	30
	28
	-2

	45
	007075
	27
	26
	-1

	46
	001006
	0
	18
	18

	47
	000098
	23
	24
	1

	48
	000143
	7
	19
	12

	49
	003420
	0
	18
	18

	50
	006885
	32
	27
	-5

	51
	004331
	9
	20
	11

	52
	006176
	28
	28
	0

	53
	001601
	0
	18
	18

	54
	004339
	35
	29
	-6

	55
	006608
	0
	17
	17

	56
	005739
	7
	21
	14

	57
	007019
	37
	29
	-8

	58
	003826
	0
	17
	17

	59
	005040
	0
	17
	17

	60
	001341
	0
	18
	18

	61
	004405
	0
	17
	17

	62
	004721
	0
	17
	17

	63
	007635
	11
	21
	10

	64
	001942
	0
	18
	18

	65
	004156
	0
	17
	17

	66
	006628
	25
	25
	0

	67
	005782
	0
	18
	18

	68
	000256
	28
	26
	-2

	69
	005213
	33
	27
	-6

	70
	001290
	30
	30
	0

	71
	003629
	9
	20
	11

	72
	001278
	8
	21
	13

	73
	003530
	6
	20
	14

	74
	000774
	0
	18
	18

	75
	003609
	0
	17
	17

	76
	003141
	5
	20
	15


                                       ( - ) sign denotes reduction in marks

   Some glaring features of the result of scaling are as under:

(i) Many candidates had secured only zero marks in this paper. However, after scaling the marks of majority of them have been enhanced to 18 while for some it has been enhanced to 17.  The candidates at serial nos. 8,25 and 48 had actually secured 4,8 and 7 marks respectively but they have been awarded 19 marks after scaling.  Thus, the candidates who secured zero and the candidate who secured 7 marks have been put at par.

Table C

Law I – Paper

Maximum Marks 200

	S. No.
	Roll No.
	Actual Marks
	Scaled Mark
	Difference in Mark
	Percentage

	1
	005573
	88
	133
	45
	51.14

	2
	005747
	118
	172
	54
	45.76

	3
	002101
	61
	132
	71
	116.39

	4
	001677
	60
	130
	70
	116.67

	5
	005620
	85
	130
	45
	52.94

	6
	001766
	61
	132
	71
	116.39

	7
	005616
	109
	160
	51
	46.79

	8
	001758
	50
	114
	64
	128.00

	9
	005919
	85
	130
	45
	52.94

	10
	005972
	116
	169
	53
	45.69

	11
	002192
	68
	143
	75
	110.29

	12
	002154
	55
	122
	67
	121.82

	13
	005778
	90
	136
	46
	51.11

	14
	001709
	57
	125
	68
	119.30

	15
	004696
	86
	121
	35
	40.70

	16
	005539
	79
	122
	43
	54.43

	17
	005741
	84
	128
	44
	52.38

	18
	007019
	109
	139
	30
	27.52

	19
	001942
	52
	117
	65
	125.00

	20
	000774
	105
	126
	21
	20.00

	21
	003141
	111
	127
	16
	14.41


Some glaring features of the result of scaling are as under :-

1. The marks of candidates at serial nos. 3,4,6,7,11,12,14 and 19 have been increased by over 100 percent.

2. The candidates at serial nos.3, 4, 6, 12 and 14 had secured 61,60,61,55, and 57 marks respectively but they have been enhanced by 71,70,71,67 and 68 marks. Thus the marks added after scaling are more than the marks originally secured by them. 

3. The candidates at serial nos.20 and 21 who had secured 105 and 112 marks respectively have gained by only 21 and 16 marks but at the same time the candidates at serial nos.2, 7 and 10 who had secured 118,109 and 116 marks respectively have gained by 54, 51 and 53 marks.

        In the supplementary counter affidavit, it is averred that the formula applied for scaling the marks is that given in the book Scaling Techniques written by V Natarajan and K Ganasekaran. The precise formula used is as under :

Z= Assumed Mean + (X-M)/S.D. *Assumed S.D. 

Z      is the scaled score.

X      is the Raw Mark or Actual Marks awarded by examiner 

M     is the mean of Raw Marks of the Group/Subject (as the case may be)

S.D.  is the standard Deviation of Raw marks of the group/subject (As the case may be)

Assumed mean will be taken as half of the maximum marks of the group/subject

Assumed SD will be taken as 1/5th of the assumed mean.

If after scaling the scaled marks are less than zero, the candidate will be given zero mark in that subject.

If after scaling the scaled marks exceed the maximum mark, the candidate will be given the maximum marks in that subject.

The preliminary examination scaling will be done at the stage of optional paper and in the mains examination scaling will be de on of all the papers at the examiners level.

The merit will be determined after adding the scaled marks in each subject.

If the scaled score is in decimal, the same will be converted into whole number according to practice.

The standard deviation is calculated in the following manner:

If five candidates secure 20,25,32,15 and 28 marks-

Mean marks of the group = 20+25+32+15+28/5

                                         =120/5

                                         =24

	Actual Mark

x
	Deviation from Mean

( = x – m
	Square of Deviation

(2

	20
	-4
	16

	25
	1
	1

	32
	8
	64

	15
	-9
	81

	28
	4
	16

	
	
	=178



Standard Deviation (σ) =       ∑(2
   

                                                n                   

                                                           

                                    =          178

                                                  5       

                                                                 

                                    =        35.6   

                                          = 5.96          

  
It is important to note that for making any calculation in accordance with the above noted formula, the whole exercise is done examiner–wise. There were fourteen sets of different examiners who examined the copies of Law Papers. For finding out the mean of the raw marks, the Mean of the marks awarded by only one examiner was determined. The Mean of all the candidates who appeared in a particular paper was neither determined nor was taken in to consideration. There was no comparison of the marks of all the fourteen examiners who examined the Law papers. The formula as applied by the Commission did not taken care of the varying standards which may have been applied by different examiners but has sought to reduce the variation of the marks awarded by the same examiner to different candidates whose copies he had examined. The table given in Annexure –1 to the supplementary affidavit shows that the examiners were mostly given three hundred copies and the entire exercise of calculating the Mean marks and the standard deviation has been done individually and separately for each examiner. Sri explained the working of the formula to the court. BN Singh, learned counsel for the Commission who was assisted by Sri Shukla System Analyst in the U.P. Public Service Commission. He also made a statement that the scaling has been done with reference to each examiner and not subject wise.

Table ‘A’ given earlier demonstrates how the scaling done by the Commission has affected the marks awarded to the candidates by the examiners. Those who actually got 377 or 379 marks were enhanced to 545 and 549 marks respectively while a candidate who had actually secured 579 marks was reduced to 552. Thus, a lead of 200 marks secured by a far superior candidate was reduced to just 3 marks. A lead of about 149 marks secured by a candidate was completely reversed and the candidates securing lesser marks went higher and took a lead of substantial number of marks. Table ‘B’ which shows the marks of Language II Paper depicts the same position. This paper was of 40 marks. A large number of candidates had secured zero mark in this paper on account of the fact that they have absolutely no knowledge of Urdu language and are wholly ignorant thereof. However the marks of those candidates were enhanced to 18. Thus they have been awarded 45 percent marks (18*100/40=45). The marks of the candidates securing 31 or 34 marks were reduced to 27 and 30 respectively. Zero is Zero. Zero multiplied by a million or a billion is zero and zero multiplied by infinity is zero. However by the scaling done by the Commission, Zero has been enhanced to 18 which means 45 percent marks. Zero was discovered by the Indian mathematicians in the Seventh Century BC Aryabhatta (AD 476-520) the great, Indian astronomer, expounded the properties of zero. But the formula devised by V Natarajan and K Gunasekaran makes Zero as 17 or 18 and this has been blindly accepted by the Commission to scale the marks actually awarded by the examiners.

Some one not knowing Latin or Greek will get Zero even in a simple examination of the said subjects. But if as has been done here by the Commission a process of scaling awards him awarded 45 percent marks, it will convey an impression that he has at least a workable or reasonable knowledge of the subject. This clearly demonstrates that the very purpose of holding the examination viz., to test a candidate’s knowledge and ability is completely defeated by the scaling process.

The drastic and substantial alteration in the marks as a result of scaling has occurred on account of the fact that the Mean of the marks plays a major role in the formula applied for determining scaled mark. As mentioned earlier, the Mean is determined by totaling or adding the marks secured by all the candidates examined by one examiner and dividing the same by the number of candidates. Again in calculating the Standard deviation, the Mean of the marks plays a major role. Thus, if in a set of examination copies examined by one examiner majority have secured very poor marks and few bright candidates have secured high marks, their marks will be considerably reduced as the Mean of the whole set or group will be less. The formula itself contemplates that impossible situations may arise. After scaling a candidate’s marks may become less than zero or may get marks in minus. According to the formula he would be given zero mark. It also contemplates that after scaling the marks may exceed the maximum marks. Here he would be allotted the maximum marks. The purpose of holding a competitive examination is to judge the comparative merit of the candidates. The purpose is not to award him a division or the scores in passing a particular class like X or XII. Any formula, which affects the actual marks, secured by a candidate by taking Mean or average of the marks secured by all the candidates examined by one examiner cannot be used at all in judging the comparative merit of a candidate.   The scaling of marks done by the formula applied by the Commission affects or alters the actual marks secured by candidates to a great degree by taking into account some kind of a Mean or average of the group and thus they cease to be a true guide for assessing their comparative merit. The scaling of the marks, which completely vitiates the result of the examination, has no rational basis and therefore cannot be permitted in any manner. 

Another fallacy, which lies in the process of scaling, is that the same is done examiner–wise only. It is the marks awarded by one single examiner to a group of candidates, whose copies he has examined, which are scaled. This is done by recourse to a formula, which takes into account the Mean or average of the marks secured by that particular group. There can be a strict examiner who awards less marks or a liberal examiner who awards comparatively more marks but in normal course an examiner will apply the same yardstick to the entire group whose copies he has examined. If the same examiner awards very poor marks to some candidates and awards very high marks to some others, he does so consciously applying his own yardstick, which cannot be faulted. The scaling formula does not take into consideration the average or Mean of all the candidates in one particular paper but takes Mean of only that group of candidates, which have been examined by one single examiner. The reduction or enhancement of marks of candidates only on account of the fact that the average or Mean of the marks secured by the group (Viz. the whole lot examined by one examiner) in which they fall is different has absolutely no basis and cannot be accepted by any process or reasoning. There can always be some outstanding boys and some very poor boys in one group, which were examined by a single examiner. If per chance the average or Mean of the whole group is around 50 percent, the marks secured by the outstanding candidate who may be of the caliber of 80 or 90 percent would be drastically reduced and the marks secured by the poor candidate who may be go the caliber of around 10 percent would be considerably enhanced. This kind of a system can have no place in an examination is conducted for judging the comparative merit of a candidate.

The reasoning for applying the system of scaling has been given in para 4 of the counter affidavit and it will be useful to reproduce the same:

 “………………….  The grounds for introducing scaling system have been numerous. There are various subjects and separate set of examiners are engaged in evaluation and other process, causing great deal of variation of standard in evaluation of answer books. In order to reduce the variation in evaluation by different examiners and to do justice to all the candidates the scaling system was applied, using appropriate statistical technique, and prominent technical expert have examined the system……………….”

          It may be accepted that there may be variation in standard of evaluation of answer books by different examiners. There can also be wide disparity in the marks secured by the candidates in different subjects on account of unusually easy or simple paper having been set in one subject and an unusually difficult paper having been set in another subject. In such a case the candidates opting for the subject in which the paper was easy may get advantage. But the system of scaling adopted here does not obviate anyone of the aforesaid two contingencies. There is no comparative evaluation of marks awarded by different examiners of the same subject to bring them to a common scale. Similarly, there is no comparative evaluation of marks of candidates who have opted for different subjects. In the present case, namely, Civil Judge (Jr.Div) examination, there is no optional paper and all the papers are compulsory and therefore, there is no occasion for comparative evaluation of marks of different subjects. I have pointed out this fact in order to demonstrate the fallacy of the scaling technique, which the commission has adopted.

  
The marks secured by the candidates in interview, wherein sitting judges of this Court sat as experts, also show wide disparity. There are candidates who have secured between 30 to 40 percent marks and there are others who have secured 75 percent marks in interview. This was the position when the candidates who had been called for the interview were the top echelon of the whole lot who had appeared in the written examination. The disparity in the marks of the candidates who appeared in the written examination would be far greater. This may be on account of variety of reasons. All those who take up a competitive examination are not necessarily very serious. Any one with any kind of career is entitled to appear in the examination. There is a bar of three years of practice but after enrolment many may not have devoted to the legal practice and may not have been in touch with the subject of law, which has three papers of two hundred marks each. There may have been some rally bright and laborious candidates who may have prepared the subject very well. Therefore, the scaling process by which the actual marks secured are drastically altered by applying a formula in which the Mean or average of whole group examined by one examiner plays an important role is wholly destructive of the examination process.

     
As mentioned earlier, the Commission has applied the formula given in the Book “Scaling Techniques by V Natrajan and K Gunasekaran”. It is not known who these gentlemen are, what are their academic qualifications, where they are working and whether the formula suggested by them has been tested on a practical plain. The book was published in 1985. There is no material to show that the formula has actually been found to be correct by the authorities who deal with the subject of education. It will be useful to reproduce a few lines from what the authors have said in chapter “Introduction” on page 4 of this book:

“ Scaling techniques will have to be introduced whenever and wherever the situation warrants. If different sets of marks are to be added and / or to be compared they need to be scaled to a common standard where such standard is lacking…………………..”

In Chapter “Need for Scaling Techniques” on page 23, it has been said as under:

 “………………… The analysis of the marks awarded by the examiners showed that they differ in average marks, range of marks awarded and the merit of individual candidates, even though they all received equivalent batches of answer scripts.”

Even the above quoted views of the authors are not being achieved by the system adopted here, as there is no comparative evaluation of marks awarded by one examiner with that of another examiner. There is no comparative evaluation of marks awarded in different subjects. What is being done is to reevaluate the marks awarded to a group of candidates by the same examiner. It can be safely presumed that an examiner applies the same standard to all the candidates of his group or whose copies he has to examine. The same examiner is not likely to adopt different standards to different candidates while examining copies of a particular paper.

  
In view of the fact that the scaling is applied on the basis of a statistical formula it will be useful to have an idea as to what is Statistics and what is its purpose. In volume 18 of The World Book Encyclopedia (published in 1990 by World Book, Inc) it has been defined as under:

“ Statistics is a set of methods that are used to collect and analyze data. Statistical methods help people identify, study, and solve many problems. These methods enable people to make good decisions about uncertain situations.

     Statistical methods are used in a wide variety of occupations. Doctors use such methods to determine whether certain drugs help in the treatment of medical problems, Weather forecasters use statistics to help them predict the weather more accurately. Engineers use statistics to set standards for product safety and quality. Statistical ideas help scientists design effective experiments. Economists use statistical techniques to predict future economic conditions………..”

  
In volume 25 of Encyclopedia Americana (1986 Ed.) at page 629, it has been described as under:-

 
Statistics, Originally, the word “Statistics” was used to designate collections of data pertaining to matters of importance to a political state, such as population counts, deaths, tax returns, and the amount of internal or external trade. Over the years, its original use has been extended to include almost any kind of numerical data, including major league base ball records, theatre attendance, monthly rainfall or automobile production per year. When used as a plural noun the word “ Statistics” refers to such quantitative data. As a singular noun to a branch of mathematics that deals with such data.

      
As a field of study statistics is the science and art of obtaining and analyzing quantitative data in order to make sound inferences in the face of uncertainties. A statistical inference may be an estimate based on the data from a single experiment or a limited sample of some population or aggregate that contains more items than the sample contains. Also, a statistical inference may require a test of some hypothesis by means of information from the experiment or sample.

    
The uncertainty arises from the incompleteness of the data with which statisticians work. Inductive reasoning based on the mathematics of probability is used to assess the fallibility of an estimate or test. Furthermore, the measure of the fallibility of the estimate or test is calculated from the observed data themselves.

   
Since statistics used inductive reasoning based on the mathematics of probability, this aspect of statistics is branch of applied mathematics. Its method stem from the axioms and theorems of probability, which in turn is a field of pure mathematics. However, valid and efficient measures of fallibility of inferences, in terms of exact probability statements are possible only if certain steps are taken in a given investigations. Consequently, statistics finds itself concerned with such matters as the collection and tabulation of numerical data, the description of group characteristics of the particular data observed, the design of experiments and sample surveys, experimental and survey techniques, questionnaire construction and the training and super vision of interviewers and enumerators…………………”          

       
Some formulas are also given which use Mean, standard deviation and variance as parameters. In the field of analytical statistics, on page 632, it is said as under:

“ANALYTICAL STATISTICS

   Two important branches of analytical statistics are the design and analysis of sample surveys and the design and analysis of experiments.

Design and Analysis of sample surveys. In many important investigations- for example, marketing studies, Public–opinion polling, readership studies, monthly labor-force studies, crop and livestock inventories, and forest inventories-it may not be feasible or desirable to obtain observations on the characteristics of all of the members of a population. For such investigations, statistics provides a number of survey sampling techniques……………..”  

In volume 28 Encyclopedia Britannica (1985 Ed.) on page 230, it has been described as under:

“ Statistics is the art and science of gathering, analyzing and making inferences from data. Originally associated with numbers gathered for governments, the subject now includes large bodies of method and theory……….

The ideas of effective design for data gathering are also basic to the construction of sample surveys, a branch of statistics most popularly known for its contributions to public opinion polling, to pre-election forecasting, and to market research. Perhaps even more significant is this branch’s service to government through for example, estimates of amount of unemployment and cost of living, which have become indispensable in attempts to regulate the economy. Sample survey methods have found uses in accounting, inventory control and other areas.”

Here also a large number of formulas have been given for solution of various kinds of problems, which involve feeding of different kinds of parameters.

It will thus be seen that the statistics is the science of obtaining and analyzing quantitative data in order to make reliable inference in the face of uncertainties. It requires calculation and tabulation of numerical data and determining the characteristics of the particular data observed. The statistical data can never be applied to individual cases, nor the merit or worth or potential of the individuals can be determined on its basis. The purpose of statistics is entirely different and is used for taking policy decisions with regard to a large group or segment of population or the matter under consideration.

Application of statistical data to individuals may result in gross absurdities. In India 2002 published by Ministry of Information and broad casting Government of India (on page No.292) the per capita income in the country in the year1999-2000 is mentioned as Rs.16047/- Using the said data, can it be said that the income of every Indian was Rs.16047/- in that year? Even applying a deviation of fifty percent on either side, it will come to Rs.8000/- to Rs.24000/- per annum. There are many Indians whose income is far less and there are some whose income is in crores. Similarly, regarding life expectancy it is mentioned on page 205 that it has risen from 37.1 years (male) and 36.2 years (female) in 1951 to 62.3 years (male) and 65.27 years (female) in 1999. Can this data be used to say that a particular individual female will necessarily live up to the age of 65 years and will necessarily not live beyond that age? A deviation of 25 percent on either side will mean 49 to 81 years, which would make a world of difference for the concerned individual. This data can no doubt be used in the face of uncertainty, namely for assessing the life expectancy in the case of accidental death or in laying down the health policy by the government. But it can never be used where the facts and figures are known as in the case of competitive examination where the marks secured by each candidate is known with exactitude. Therefore, to apply any principle of statistics to scale the marks of the candidates and then to determine their comparative merit would be wholly wrong and cannot be countenanced in any manner.

M.J. Moroney, a fellow of the Association of Incorporated Statisticians and of the Royal Statistical Society, has written a book  “Facts from Figures” which has been published by penguin Books Ltd. The title of the first chapter in the book is Statistics Undesirable and the opening lines are as under:

“ There is more than germ of truth in the suggestions that, in a society where statisticians thrive, liberty and individually are likely to be emasculated. Historically, statistics is no more than state Arithmetic, a system of computation by which differences between individuals are eliminated by the taking of an average. It has been used indeed, still is used – to enable rulers to know just how far thy may safely go in picking the pockets of their subjects………………”

A few lines from the last two paragraphs of the same chapter gives a true picture of statistics and the same is being reproduced below:

“…………………… There still remains the sorry spectacle of opposing factions in politics and medicine (to mention only two of the most obvious cases) who bolster up their respective cases by statistics in the confident hope that figures cannot lie or as they often hope that you can’t dispute the figures.’ All this is very sad indeed for these ardent computers are usually truly sincere in their convictions even where they are rash with their statistical deductions. The cynic sums it up in the old tag: there are lies damned lies and statistics.’

  For the most part, statistics is a method of investigation that is used when other methods are of no avail. It is often a last resort and a forlorn hope. A statistical analysis, properly conducted is a delicate dissection of uncertainties, a surgery of suppositions. The surgeon must guard carefully against false incisions with his scalpel. Very often he has to sew up the patient as inoperable…………………………….”


There is another book How to Lie with Statistics written by Darrell Huff (published by Penguin Books Ltd.). It gives various examples how statistical data often produces misleading results.

     It is also necessary to take note of the fact that in order to find out the Mean and standard deviation, the marks secured by each candidate in the group examined by one examiner have to be taken into consideration and thereafter the calculation is made. Learned counsel for the Commission has made a statement that the marks are fed in computer where in necessary programming has been done and the Mean and the standard Deviation are calculated and, thereafter, the scaled marks are determined. Even one error in feeding the data will alter the mean or standard deviation, resulting in a faulty reading of the scaled marks of the whole group. The error committed would not even be known unless the entire data is fed all over again. It is human beings who will feed the data in the computer and a single mistake will affect the whole group, which in the present case will mean 300 candidates. The chances of error in the system of scaling are far more than where the merit is determined on the basis of the marks actually secured.

  
Learned counsel for the petitioners has submitted that the selection for the post of Civil Judge (JR. Division) is made in accordance with U.P. Nyayik Sewa Niyamawali, 1951, which was made by the Governor of U.P. in Consultation with the High Court and Rule 15 thereof provides for holding of a written examination. Learned Counsel has submitted that when the rules require holding of a written examination, they contemplate that the marks actually obtained in the said examination would be taken into consideration for determining the inter se merit of the candidates.  But the Commission has adopted a procedure of scaling of the marks without consulting the High Court and thus the variation of marks as a result of scaling contravenes Article 234 of the constitution. Sri BN Singh learned counsel for the Commission has on the other hand submitted that in exercise of power conferred by the UP State Public Service Commission (Regulation of Procedure and Conduct of Business) Act 1974 the Commission has made the UP Public Service Commission  (Procedure and Conduct of Business) Rules 1976. The 1974 Act has been repealed and has been replaced by 1985 Act and Section 14(1)(ii) of this act saves the aforesaid rules. Learned counsel has referred to Rule 51, which reads as under. 

“ 51. The marks sheets so obtained shall be opened on the last day of the interview and immediately thereafter the marks of interview /personality test shall be added to the marks obtained by the candidates in the written examination. Thereafter on the basis of the totals so obtained the merit list shall be prepared and placed before the Commission for final declaration of the result.

   Provided that the Commission may, with a view to eliminating variation in the marks awarded to candidates at any examination or interview adopt any method device or formula which they consider proper for the purpose.”

Sri Singh has submitted that the Commission can adopt any method device or formula that it considers proper for the purpose of eliminating variation in marks awarded to the candidates and therefore the scaling of the marks done by the Commission is perfectly valid. It is difficult to accept this submission. Rule 51 says that the merit list shall be prepared after adding the marks of interview /personality test with the marks secured by the candidates in the written examination. The expression that the ‘marks obtained by the candidates in the written examination’ means the actual marks awarded by the examiner. The proviso cannot completely change the meaning or import of the main provision. The expression “variation in the Marks” does not mean a disparity in the marks awarded by the same examiner in the same subject in the same group, which he was required to examine. In the context in which the expression has been used, it may refer to a wide variation of marks awarded to candidates in different optional subjects.     

   
It is extremely doubtful whether the Commission has any power to frame a rule as is contained in proviso to Rule 51. The rule making power is contained in section 11 of U.P. State Public Service Commission (Regulation of Procedure) Act, 1985, and it provides that the Commission may make rules not inconsistent with the provisions of the Act for the regulation of its procedure. Section 9 of the Act provides for appointment of paper setters, moderators and valuers. Section 10 of the Act lays down that every question paper shall be set by three different paper setters who shall not belong to the same place and the moderators shall moderate all three question papers out of which one will be chosen. There is no provision in the Act which may either directly or indirectly permit any kind of alteration in the marks awarded by the examination. That apart, it is not suggested from the side of the respondents that the 1976 rules have been made by the Commission in consultation with the High Court and therefore, the proviso to Rule 51 can have no application to an examination held for the purpose of making recruitment for the post of Civil Judge (Jr. Division).

    
Sri Singh has submitted that scaling of marks is part of the examination system and a policy decision has been taken by the Commission to apply scaling in all the examinations including that of Civil Judge (Jr. Division) and being a policy decision it is not open to the Court to review the same. In support of his submission, learned counsel has placed reliance on Maharashtra State Board of Secondary and Higher Secondary Education and another Vs Paritosh Bhupeshkumar Sheth and others(1984)4 SCC 27, wherein it has been held that the court cannot examine the wisdom, merit or efficacy of the policy of the legislature or its delegates to see if it effectuates the purpose of the Act . Reliance has also been placed on State of Andra Pradesh and another Vs. V Sadanandam and others, 1989 Supp (1) SCC 574, where in it has been held that the mode of recruitment and the category, form which recruitment to a service should be made, are matters within the exclusive domain of the executive and it is not for judicial bodies to sit in judgement over the executive decisions in these matters. In my opinion, the principle enunciated in the authorities cited by the learned counsel has no application to the case in hand. The question here is whether the marks actually awarded to a candidate by an examiner on the basis of objective assessment of the answers given by him can be altered in such a drastic manner by adopting a process of scaling which has brought about a complete change in the marks. In fact, the marks awarded by the examiner have lost their identity and have been substituted by altogether different marks, which have no correlation to the answers given by the candidate. The Commission is not at liberty to frame any kind of policy and to apply any kind of formula, which has the effect of affecting the sanctity of the written examination and changing the marks awarded by an examiner who is presumed to be an expert in the field.

   
Umesh Chandra Shukla Vs Union of India AIR 1985 SC 1351 is a case relating to selection for the post of subordinate Judge in Delhi Judicial Service and the recruitment was governed by Delhi Judicial Service Rules, 1970. The High Court resolved to add two marks to the marks obtained in each paper by way of moderation on the ground that a few candidates who had otherwise secured very high marks might have to be kept out of the zone of consideration for final selection by reason of their having secured one to two marks below the aggregate or qualifying marks prescribed in the particular paper. It was held that the addition of two marks by way of moderation to the marks obtained in any written paper or to the aggregate of the marks in order to make a candidate eligible to appear in the viva voce test would indirectly amount to amendment of clause (6) of the appendix. Such an amendment to the Rules could be made under Article 234 only by the Lt. Governor after consulting High Court in that regard. It was further held that the candidates who appeared at the examination under the Delhi Judicial Service Rules acquired a right immediately after their names were included in the list prepared under rule 16of the rules which limited the scope of competition and that right could not be defeated by inclusion of certain marks by way of moderation. In Durgacharan Misra Vs. State of Orissa and others, AIR 1987 SC 2267, it was held that where the rules did not prescribe minimum qualifying marks for viva voce test, the Public Service Commission on its own could not prescribe minimum qualifying marks for Viva voce test and the exclusion of candidates on that count was not justified. The mandate of rule 18 is that the Commission shall add marks secured at the written test and viva voce test, no matter what those marks are at viva voce test and on the basis of the aggregate marks in both the tests, the names of candidates have to be arranged in order of merit. It was further held that the rules having been framed under proviso to Article 309 read with Article 234 of the Constitution in consultation with the High Court, the Commission must faithfully follow the rules. 

           Sri. BN Singh has placed strong reliance on a decision of Rajasthan High Court given in DB Civil Writ Petition No.2685 of 1994(Mahesh Kumar Khandelwal and Others Vs. State of Rajasthan and others) decided on 19th August 1994, where in the scaling of marks by applying the formula given in the book Scaling Techniques by V Nataraja and K Gunasekaran was upheld. With profound respects and for the reasons already indicated in the earlier part of the judgment I am unable to accept the view taken by the Rajasthan High Court. The case is also distinguishable on facts. In paragraph 38 the court observed as under :

   “ …. In the present case, the RPSC has not entered into any exercise in the name of moderation to pull up named & specified candidates, even though they were ineligible. In the present cases., moderation was thought proper because candidates had taken various optional papers with different standards and different scorabilities. That was not the case in either the Haryana case or the Delhi case, where the papers were common. Hence, to out mind, case of Umesh Chandra Shukla (Supra) also does not assist the petitioners in any way.”

     The reason, which weighed with the Court to uphold the scaling was that the candidates, had taken various optional papers with different standards and different scorabilities. In the case in hand, there are no optional papers at all and every candidate has to appear in all the papers which are compulsory. It does no appear form the judgement that scaling done by the Rajasthan Public Service Commission is similar to that done by the U.P. Public Service Commission wherein there is no inter se comparison and evaluation of marks of different examiners or of different papers, but it is confined to the group which has been examined by the same examiner in the same subject. Learned counsel has also referred to a decision of a learned single Judge of this court in C.M. Writ petition No.14213 of 2000: (Ram Surat and others Vs UP Public Service Commission, Allahabad and others, decided on 10-01-2001. The learned Judge upheld the Scaling system by observing that as many as 23 examiners had examined the Hindi essay paper, who may be either tough or lenient and, therefore, in order to appreciate about the objectivity and to eliminate the element of subjectivity the moderation of marks was proper. It was also observed that the marks of the petitioners of the said case had increased by scaling and, therefore, they had been put in an advantageous position. In my opinion, in a case where selection is to be made on comparative merit, the adoption of any such process which has the effect of adding marks to the actual score of the candidate, is destructive of the system wherein the object is to select a small number of best candidates on the basis of their merit out of thousands of those who have appeared in the examination. The other, case relied upon by Sri Singh, namely Shailendra Upadhya Vs UP Public Service Commission (C.M. Writ Petition 25071 of 2001, decided on 16-08-2001) can be of little assistance as it related to UP Combined State/Subordinate Services (Prelim) Examination, where in there are several optional subjects. The Court dismissed the Writ petition with the observation that the object of scaling at the stage of preliminary examination is confined to rationalisation of marks to ensure representation in said service of candidates having studied different subjects.  The manner in which the scaling formula is applied and its ultimate effect were not at all examined.

  Though it is not germane in the present case as all the papers are compulsory but in view of the submissions made I feel constrained to observe a few words even where there are several optional papers. It is a fallacy to think that the intellectual capacity of all the candidates opting different optional subjects in a competitive examination is exactly equal and therefore, it is necessary to apply a system of scaling so that the marks secured by various candidates in different optional subjects come to the same level. Every subject or department in the same university does not carry the same reputation having regard to demand or scope in the subject, the quality of the students and the teachers teaching there. Very often the last student admitted in some prized of sought after subject would have secured more marks in the qualifying examination than the best admitted in a subject which is of less importance or having less scope. If both the subjects are optional subjects in a competitive examination conducted by the Commission, it will be highly improper to equate the marks secured by the candidates in the two subjects by applying a process of scaling, as there is basic difference in the intellectual capacity of the candidates in the two subjects. This can be demonstrated by giving an example. For admission to the various IITs in the country a competitive examination is held in which lakhs of students appear and finally a small number is selected. The top position holders opt for most prized branches like electronics or compute science while those at the bottom of the select list are offered much less important branches like textile engineering or ceramics. The last candidate who got admission in electronics or computer science would invariably be far superior in intellect and merit to the best or no, I in textile engineering or Ceramics.

   I am fully conscious of the fact that in judicial review of an administration action the court is concerned with reviewing not merits of the decision, but the decision making process. In Chief Constable of the North Wales Police Versus Evans, (1982) 3 ALL ER 141 at 154. It was observed as follows:

        “The purpose of judicial review is to ensure that the individual receives fair treatment and not to ensure that the authority, after according fair treatment, reaches on a matter. It is authorized by law to decide for itself a conclusion which is correct in the eyes of the Court.”


In Ashbridge Investment Ltd. Versus Minister of Housing and Local Government (1965) 1 WLR 1320, it was held that if the decision making body has gone wrong in its interpretation, its order can be set aside. In Padfield Versus Minister of Agriculture, 1968 AC 997, it was held that if the decision making body is influenced by considerations which ought not to influence it or fails to take into account matters which it ought to take into account, the court will interfere. Similarly, in Anisminic Ltd. Versus Foreign Compensation Commission, 1969(2) AC 147, it was held that if the decision making body goes outside its powers or misconstrues the extent of its powers, the court can interfere.

   
In the present case, the Commission had completely altered and changed marks which had been awarded to the candidates by the examiners by a process of scaling. As shown earlier the scaling done is destructive of the examination process and the scaled marks depict an altogether artificial picture wholly different from the real assessment of the candidates done by the expert examiners who had occasion to thoroughly examine answers given by them. The scaling is also not justified or supported by any valid statutory provision. Therefore, the result of the examination prepared after scaling the marks cannot be sustained and must be set-aside.

          In the result, the writ petition succeeds and is hereby allowed. The result of Civil Judge (Jr. Division) examination, 2000, which was declared on 25-09-2001, is quashed. The UP Public Service Commission is directed to declare the result of the aforesaid examination on the basis of the actual marks secured by the candidates with out applying the formula of scaling.            

(As per Hon'ble N.K. Mehrotra, J.)


Besides the opinion expressed by Brother G.P.Mathur, J. I am also of the view that selection is made through competitive merit inter se candidates.  Inter se merit can be judged on the basis of actual marks obtained and not on the basis of artificial scaled marks.  If any Rule permits Public Service Commission to adopt any device or formula for the purpose of the examination, it does not mean that Public Service Commission can adopt any device irrespective of the absurdity in the result.  Such a rule is liable to be quashed so far as it concerns the competitive examination for selection of Civil Judges and it is declared non applicable for the examination for selection of Civil Judge (Junior Division).


A candidate appearing in the examination has legal right to get the declaration of his result prepared according to the U.P. Judicial Services Rules, 1951 or the U.P. Judicial Services Rules, 1951 or the U.P. Judicial Service Rules, 1999 whichever is applicable.


Article 320(1) of the Constitution empowers the Public Service Commission to conduct examination for recruitment to service but Article 320(1) is not applicable to recruitment to judicial service as regards which special provision has been made in Article 234 but here is nothing to debar the Governor to provide in the Rules framed under Article 234 that the examination shall be conducted by the Public Service Commission (See Pradyat vs. Chief Justice, Air 1956 Supreme Court, 285).

In the rules under Article 234 in state of U.P. the Governor has not permitted the Public Service Commission to adopt any device in the instant examination, which is contrary to the method provided under the Rules of 1951 or 1999. 


Even for the arguments sake, the Public Service Commission can adopt any device, it shall be such device which can stand the test of proper device to avoid valuation of marks in Judicial Review.  The instant device of scaling has been exhibited in different charts by Brother G.P.Mathur,J., resulting into alteration of merit, cannot be upheld as proper method/device to avoid variation.


Therefore, I am in complete agreement with the opinion expressed and order passed by Brother G.P.Mathur, J.

***

ALLAHABAD HIGH COURT

Civil Misc. Writ Petition No.31362 of 2002

Connected with

Civil Misc. Writ Petition No.31179 of 2002

D.D. 11.12.2002

The Hon'ble Mr. Justice G.P.Mathur

The Hon'ble Mr. Justice N.K.Mehrotra

Subhash Chandra Pandey & others – Petitioners

Versus

State of U.P. & Anr. – Respondents

      Scaling technique adopted by Uttar Pradesh P.S.C. has been challenged.  Following the earlier decision in Civil Misc. Writ Petition No.32802/2001, the High Court has allowed the writ petition and quashed the result with a direction to declare the result on the basis of the actual marks secured by the candidates.

ORDER

 
These petition under Article 226 of the Constitution have been filed for quashing the result of U.P.  Combined State / Upper Subordinate Service Examinations.  Conducted by U.P. Public Service Commission in the years 2001 and 2002.  In Civil Misc.  Writ Petition No. 31362 of 2002, the main challenge is to the preliminary examination of the year 2002 and in Civil Misc.  Writ Petition No. 31179 of 2002, the challenge is to Mains Examination conducted in the year 2002.  A further prayer has been made that the U.P. Public Service Commission be directed to declare the result of the aforesaid examinations on the basis of actual marks secured by the candidates without applying the formula of scaling.

The U.P. Public Service Commission (for short Commission conduct an examination known as U.P. Combined State/Upper Subordinate Examination for the purpose of selecting candidates for Provincial Civil Services and Allied services and also for Upper Subordinate Services.  The examination is held in three stages, namely, Preliminary Examination.  Mains Examination and Interview and, thereafter, a final list of selected candidates is prepared.  Since the number of candidates who appear in the examination is very large, initially a preliminary examination is held which has one paper of general studies of 100 marks and one optional paper of 300 marks.  There is a choice of 22 different optional subjects.  The candidates, who qualify in the preliminary examination, appear in the Mains examination, which is of a Compulsory papers and 4 optional papers.  For optional papers, here is a 36 different subject.  On the basis of marks secured by the candidates in the examination, a small number is called for interview and thereafter a final list selected candidates is prepared.  The petitioners in Civil Misc. Writ Petition No. 31362 of 2002 did not qualify in the preliminary examination conducted in the year 2002 and were not declared successful for the purpose of appearing in the Mains examination.  In Civil Misc Writ Petition no 31179 of 2002, the petitioner Dharmender Prasad Singh had qualified in the preliminary examination of 2001 and, as such, he was allowed to appear in the Mains examinations.  However, he did not qualify in the said examination to be called for interview.

It is averred in the writ petitions that the Commission applied a system of sealing to scale the marks awarded by the examiners who examined the copies.  In this process of scaling the marks actually awarded by the examiners Who examined the copies were completely changed, high marks of bright candidates was reduced and the low marks of poor and mediocre candidates were enhanced.  The main ground for assailing the result of the examinations is that the same has not been prepared on the basis of actual marks awarded by examiners but on altogether different marks  which has been arrived at by a process of scaling.

 In the counter affidavit filed on behalf of Commission, it is averred that there had been constant on the Commission to introduce the system of scaling as was being done by Union Public Service Commission.  There are many subjects and large number of examiners which results in great deal of variation of standard in evaluating the answer book.  In order to reduce the aforesaid variation in evaluation by different examiners, the scaling system was applied using the appropriate statistical techniques and the system is uniformly applied to all the candidates appearing in the examination.  Before introducing the system of scaling an in-depth study was done by a Committee consisting of three professors.  Who made their recommendation on 2nd September1996.  The Commission in its meeting held on 7th September 1996.  Approved the recommendation and resolved to apply the formula of scaling and thereafter it was made applicable to P.C.S. (Preliminary) Examinations. 1996.  And also in P.C.S. (Main) Examination.  Thereafter, the Commission in its meeting held on 30th March 1999 decided to apply the scaling system in all the examinations.        

The formula applied for scaling the marks is that given in the book SCALING TECHNIQUES written by V. Natarajan and K. Ganasekaran.  The precise formula used is as under.
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Z

is the Scaled Score

x

is the Raw Mark or actual marks awarded by examiner

M

is the Mean of Raw Marks of the group/subject (as the case may be)

S. D.
is the Standard Deviation of Raw Marks of the group/subject (as the case may be)

Assumed Mean will be taken as Half of the maximum marks of the group/subject

Assumed S. D. will be taken as 1/5 of the assumed mean 

If after scaling the scaled marks are less than zero, the candidate will be given zero mark in that subject.

Of after scaling the scaled marks exceed the maximum mark, the candidate will be given the maximum marks in that subject

In the preliminary examination scaling will be done at the stage of optional paper and in the mains examination will be done of all the papers examiner’s level.

The merit will be determined after adding the scaled marks in each subject

If the scaled marks is in decimal, the same will be converted into whole number according to practice.

The Standard Deviation is calculated in the following manner :

If five candidates secure 20, 25, 32, 15 and 28 marks =

Mean marks of the group
=
20+25+32+15+28
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It is important to note that for making any calculation in accordance with the above noted formula, the whole exercise is done examiner-wise.  There are different examiners who examine the copies of various papers.  Sri B.N. Singh, learned standing counsel for the Commission, has made a statement that approximately 300 copies are given to one examiner and since the number of candidates appearing in the same subject is often very large, the copies are given to several examiners. For finding out the Mean of the raw marks, the Mean of the marks awarded by only one examiner is determined.  The Mean of all the candidates who appear in a particular paper is neither determined nor is taken into consideration.  Similarly, the Mean of all the papers I neither determined nor is taken into consideration.  There is no comparison of the marks of all the examiners who examine the various papers.  The formula as applied by the Commission does not take care of the varying standards which may have been applied by different examiners but has sought to reduce the variation of the marks awarded by the same examiner to different candidates whose copies he had examined.  The entire exercise to calculating the Mean marks and the standard Deviation is done individually and separately for each examiner.    The working of the Formula was explained to the Court by Sri B.N. Singh, learned counsel for the Commission, who was assisted by System Analyst in U.P. Public Service Commission.  He also made a statement that the scaling has been done with reference to each examiner and not subject-wise.  Made a statement that the scaling has been done with reference to each examiner and not subject-wise. 

 
It may be mentioned here that Civil Misc. Writ Petition No. 32802 of 2001 (Subhash-Chandra Dixit Versus U.P. PUBLIC SERVICE COMMISSION AND ANOTHER) was filed for quashing the result of the Civil Judge (Jr. Div.) Examination, 2000.  This writ petition was allowed by us on 3.10.2002 and the scaling of marks done by the Commission was held to be bad and the Commission was directed to declare the result afresh without applying any formula of scaling.  In he rejoinder affidavit filed in Civil Misc.  Writ Petition No. 31179 of 2002, it has been averred that Special Leave Petition No. 8598 of 2002 with SLP No. CC 8888 of 2002 (Mitaa Kumari and others. Versus U.P. Public Service Commission and Others). Was filed in the Honorable Supreme Court against the Judgment and order dated 3.10.2002 of this Court and the same was rejected on 15.11.2002.  a copy of the order passed by Hon”ble Supreme Court been filed as Annexure RA-2 to the rejoinder affidavit. Sri B.N. Singh, learned standing counsel for the Commission has admitted the aforesaid fact. 

            The formula applied by the Commission for scaling of marks in the Combined State/Upper Subordinate Examination, which is under challenge those, is exactly the same as that applied in the Civil Judge selection examination.

 
In Civil Misc. Writ Petition No. 32802 of 2001 (Subash Chandra Dixit Versus U.P. public Service Commission and another.) learned counsel for the Commission had produced before the Court a chart showing the actual and scaled marks secured by the candidates who were amongst the first hundred in the merit list.  In the judgment, we gave the position of actual marks. Scaled marks, addition/subtraction in marks and the percentage of enhancement/subtraction to the marks actually secured by some of the candidates.  Three tables, namely, Table A, B and C were given showing the position of actual and scaled marks of the total marks secured in written examination, marks secured in Language ii paper and marks secured in Law I paper respectively of some of the candidates.  These are given in pages3, 6 and 8 of the judgment.  The glaring features of the result of scaling were noted below the tables and it is not necessary to reproduce the same here.  Some of the anomalies occurring on account of scaling and how they were affecting the marks of the candidates were noticed on page 11 of the judgment and the same is being reproduced below.  

“Table A given earlier demonstrates how the scaling done by the Commission has affected the marks awarded to the candidates by the examiners.  Those who actually got 377 or 379 marks were enhanced to 545 and 549 marks respectively while a candidate who had actually secured 579 marks was reduced to 552.  Thus, a lead of 200 marks secured by a far superior candidate was reduced to just 3 marks.  A lead of about 149 marks secured by a candidate was completely reversed and the candidates securing lesser marks went higher and took a lead of a substantial number of marks.  Table B Which shows the marks of language ii paper depicts the same position.  This paper was of   marks. A large number of candidates had secured zero marks in this paper on accountant of the fact that they have absolutely no knowledge of Urdu language and are wholly ignorant thereof.  However the marks of those candidates were enhanced to 18.  This they have been awarded 45 per cent marks (18 x 100/40 = 45). The marks of the candidates securing 31 or 34 marks were to 27 and 30 respectively. Zero is zero. Zero multiplied by a million or the billion is zero and zero multiplied by infinity is zero. However, by the scaling done by the Commission, zero has been enhanced to 18, which means 45 percent marks.

Some one not knowing Latin or Greek will get zero even in as simple examination of the said subjects. But if by a process of scaling as has been done here by the Commission he is awarded 45 percent marks, it will convey an  impression that he has at least a workable or the reasonable knowledge of the subject. This clearly demonstrates that the very purpose of the holding the examinations to test a candidate’s knowledge and the ability is completely defeated by the scaling process.”

It is important to note that there is no uniformity in the addition of subtraction of marks. As mentioned earlier, in Language II paper (Urdu) the marks of these candidates who got zero were enhanced to 17 or 18 the marks of a candidate who had secured 37 marks was reduced to 29, the marks of the candidates who had secured 25 remained the same, namely 25. Three candidates each of whom had actually secured 23 marks were enhanced to 24,26 and 28 respectively and 2 other candidates who had secured 28 marks were scaled to 30 and 26 respectively. (See serial no 19, 1, 29, 35, 42 and 68 Table B).  The reason for this haphazard addition or subtraction in the marks was analysed by us as under:

“The drastic and the substantial alteration in the marks as a result of scaling has occurred on account of the fact that the Mean o f the marks plays a major role in the formula applied for the determination of the scaled m arks. As mentioned earlier, the Mean is determined by totaling or adding the marks secured by all the candidates examined by one examiner and dividing the same by the number of candidate. Again in calculating the standard deviation, the mean of the marks plays a major role. Thus, if in a set of examination copies examined by one of the examiner majority have secured very poor marks and few bright candidates have secured very high marks. Their marks will be considerably reduced as the mean of the whole set or group will be less.”


The reason why the formula applied by the Commission for sealing of the marks was defective and its application will result in the grave injustice to the candidates was given as under :

“The formula itself contemplates that the impossible situations may arise. After scaling a candidate’s marks my become less than zero or may get marks in minus. According to the formula he would be given zero marks, it also contemplates that after the scaling the marks may exceed the maximum marks. Here he would be allotted the maximum marks,. the purpose of holding a competitive examination is to judge the comparative merit of the candidates. The purpose is not to award him a division or the scores in passing a particular class like X or XII. Any formula which affects the actual marks secured by the candidates by taking Mean or the average of the marks secured by all the candidates examined by one examiner cannot be used to all in judging the comparative merit of the candidate. The scaling of the marks done by the formula applied by the Commission affects or alters the actual marks secured b y a candidate to a great degree by taking into account some kind of the Mean or average of the group and thus they cause to be a true guide for assessing their comparative marks.  The scaling of the marks, which completely affects the result of the examination has no rational basis and therefore cannot be permitted in any manner.

Another fallacy which lies in the process of scaling is that same is done examiner wise only. It is the marks awarded by 1 single examiner to the group of candidates, whose copies he has examined, which are scaled. This is done by recourse to a formula which takes into account the Mean or the average of the marks secured by that particular group. There can be a strict examiner who awards less marks or a liberal examiner who awards comparatively more marks but in the normal course an examiner will apply the same yardstick to the entire group whose copies he has examined. If the same examiner awards very poor marks to some candidates and awards very high marks to some others, he does so consciously applying his own yardstick, which cannot be faulted. The scaling formula does not take into consideration the average of the Mean of all the candidates in one particular paper but takes Mean of only that group of the candidates which have been examined by one single examiner. The reduction or enhancement of the marks of the candidates only on the account of the fact that the average of the Mean of the marks secured by the group (viz the whole lot examined by one examiner) in which they fall, is different has absolutely no basis and cannot be accepted by any process of reasoning, there can always be some outstanding boys and some very poor boys n one group which were examined by a single examiner. If per chance the average or Mean of the whole group is around 50 percent the marks secured by the outstanding candidate who may be of the caliber of 80 or 90 percent would be drastically reduced and the marks secured by the poor candidate who may be of the caliber of around 10 percent would be considerably enhanced. This kind of system can have no place in an examination, which is conducted for judging the comparative merit of a candidate.


Another reason given in the judgment for showing the comparison in scaling the marks in the manner in which it is being done by the Commission was as under :

It may be accepted that there may be variation in the standard evaluation of answer books by different examiners. There can also be wide disparity in the marks secured by the candidate in the different subjects on account of unusually easy or simple paper having been set in one subject and an unusually difficult paper having been set in another subject. In such a case the candidates opting for the subject in which the paper was easy may get advantage. But the system of scaling adopted here does not obviate anyone of the aforesaid tow contingencies. There is no comparative evaluation of marks awarded by the different examiners of the same subject to bring them to a common scale. Similarly, there is no comparative evaluation of marks of the candidates who have opted for different subjects.

It is the case of the respondent Commission that the scaling of marks in done on the basis of the Statistical formula. In the judgment of the Subhash Chandra Dixit (supra) we examined as to what is the statistics and what it its purpose. After referring the World Book Encyclopedia (Vol 18, published in 1990 by the World Book, Inc), Encyclopedia Britannica, (Vol 28, 1985 Ed page 230) we drew the following conclusion:

“It will thus be seen that the statistics is the science of the obtaining and analyzing the quantitative data in order to make reliable inference in the face of the uncertainties. It requires calculation and tabulation of the numerical data and determining the characteristics of the particular data observed. The statistical data can never be applied to individual cases, nor the merit worth or potential of the individuals can be determined on its basis. The purpose of statistics is entirely different and is used for taking the policy decisions with regard to the large group or segment of population or the matter under consideration.”


Whether a Statistical formula can be applied to the individual cases where the facts are known was also considered and it was held as under:


“Application of statistical data to individuals may result in gross absurdities. In India 2002 published by the Ministry of Information and Broadcasting, Government of India (on page 292) the per capita income I n any country in the year 1999-2000 is mentioned at Rs. 16,047/-. Using the said data, can it be said that the income of every Indian was Rs. 16,047/- in that year? Even applying a deviation of fifty percent on either side, it will come to Rs. 8,000/- to Rs. 24,000/- per annum. There are many Indians whose income is far less and there are some whose income is in crores. Similarly, regarding life expectancy it is mentioned on page 205 that it has risen from 37.1 years (male) and 36.2 years (female) in 1951 to 62.3 years (male) and 65.27 years (female) in 1999. Can this data be used to say that a particular individual female will necessarily live upto the age of 65 years and will necessarily not live beyond that age? A deviation of 25 percent on either side will mean 49 to 81 years, which would make a world of difference for the concerned individual. This data can no doubt be used in the face of uncertainty, namely for assessing the life expectancy in the case of accidental death or in laying down the health policy by the Government. But it can never be used where the facts and figures are known as in the case of competitive examination where the marks secured by each candidate is known with exactitude. Therefore, to apply any principle of statistics to scale the marks of the candidates and then to determine their comparative merit would be wholly wrong and cannot be countenanced in any manner.”


We also referred to a book “Facts From Figures” written by M. J. Moroney, a Fellow of the Association of Incorporated Statisticians and of the Royal Statistical Society, where he said in the opening lines of the 1st Chapter that there is more than a germ of truth in the suggestion that in a society where statisticians thrive, liberty and individuality are likely top be emasculated. The table of marks in the case of Subhash Chandra Dixit (Supra) clearly demonstrated that by the statistical formula applied by the Commission for scaling of marks a lead of 202 marks secured by a candidate was reduced to 67 marks only or a lead of 97 marks secured by a candidate over another pushed him below by 27 marks. The examination conduced by the Commission is a competitive examination where the difference of even 1 marks makes a world of difference but the formula drastically alters the marks, virtually scaling the fate of some of the bright candidates.


The challenge in Civil Misc. Writ Petition no 31362 of 2002 (Subhash Chandra Pandey and others Versus State of U. P. and another) is to the system of scaling adopted in the preliminary examination, 2002. in this examination a candidate has to appear in a compulsory subject known as the general study which is to 22 different optional subjects. Sri. R. N. Singh, learned senior Advocate, assisted by Sri. B. N. Singh, learned standing counsel for the Commission has made a statement that both the papers are of the objective type. The question paper is of multiple choice containing 4 answers, out of which only is correct and the candidate is required to give answer by blackening with pencil one of the four options. The answer sheet is placed on a computer for evaluation. Even here the marks obtained by a candidate in optional paper are scaled by the formula given in the earlier part of the judgment. It is extremely important to note that no human being comes into picture in this kind of evaluation of answer sheets and the whole things is done by a single computer. The main reason given by the Commission for applying the system of scaling is that there is variation in standard of different examiners who award different marks on the same kind of answers. Such a situation cannot arise where the question paper is of the objective type and answer sheet are evaluated by a computer and not by human beings. As already noticed earlier, there is no comparison of marks of one subject with that of another. The only submission raised by the learned counsel for the Commission to apply the system of scaling in the Preliminary examination is that there can be variation in standard in different optional papers, in our opinion, the contention raised has no substance. The legislature has made adequate safeguards for this eventuality by enacting the U. P State Public Service Commission (Regulation of Procedure) Act, 1985 (hereinafter referred to as the Act). Chapter IV of the Act deals with the competitive examination. Section 9 of the Act provides for the appointment of paper setters, moderators and valuers. Section 10 of the Act lays down that every question paper shall be set by 3 different paper setters who shall not belong to the same place and the moderators shall moderate all 3 question papers out of which 1 will be chosen. The purpose of setting of every question paper by 3 different paper setters and thereafter their moderation by the moderators is to eliminate the kind of the situation suggested by the learned counsel for the Commission namely variation in the standard of different optional papers. We are therefore of the opinion that there is the absolutely no justification in adopting the process of the scaling in the preliminary examination in which is of objective type.


In civil Misc Writ petition no 31179 of 2002 (Dharmendar Prasad Singh Versus Public Service Commission and another) the challenge is to the system of scaling adopted in the Mains examinations. In this examination, there are 4 compulsory subjects and 2 optional subjects having 2 papers each. The main reason given for adopting a system of scaling is that the difficulty level of papers of different optional subjects and the marking standards (personality) of the examiners with the same subject and others may vary and to ensure the proportionate participation of the candidates having knowledge of different optional subject in the state services. It is averred in the counter affidavit that if the scaling system is not applied, the candidates who had offered such subjects of which the question paper was easy or the award of marks was liberal may be selected ignoring the capable candidates of other subjects which has tough papers or where hard marking was done by the examiners.


The reasons given for the applying the system of scaling do not appeal to us. Section 9 an 10 of the Act which mandate setting of each question paper by 3 different papers setters and thereafter their moderation by the moderators are meant to take care of the situation that the question paper should neither be very easy nor very different and the uniform and paper standard is maintained. It is admitted by the learned counsel for the Commission that the Commission is strictly following the mandate of section 9 and 10 of the act. As already mentioned in the earlier part of the judgment, in the process of scaling of a candidate’s marks in accordance with the formula, the whole exercise is done examiners wise. For finding out the mean of the raw marks, the mean of the marks awarded by one examiner is awarded. The Mean of the candidates who appeared in the particular paper is neither determined nor is taken into consideration. There is no comparison of marks of all the examiners who examined various papers. The formula as applied by the Commission does not take care of the varying standard which may have been applied by different examiners but seeks to reduce the variation of the marks awarded by the same examiner to the different candidates whose copies he had examined. In normal course, an examiner will apply the same yardstick to the entire group whose copies he has examined. If the same examiner awards very poor marks to some of the candidates and awards very high marks to some others, he does so consciously applying his own yardstick which cannot be faulted. Similarly, it does not in any manner take care of the situation where the paper of one of the subject may be unusually simple and that of the another subject unusually difficult thereby giving advantage to some candidates and a positive disadvantage to others.  Thus, the system of scaling done by the Commission appears to be wholly wrong.


Sri. R. N. Singh, learned senior counsel for the Commission, has submitted that in the exercise of the power conferred by the U. P. State Public Service Commission (Regulation of Procedure and Conduct of Business) Act, 1974, the Commission has made the U. P. Public Service Commission (Procedure and Conduct of Business) Rules, 1976. The 1974 act has been repealed and has been replaced by 1985 Act and Section 14 (1) (ii) of this act saves the aforesaid rules. Learned counsel has referred to rule 51, which read as under:


“51. The mark sheets so obtained shall be obtained on the last day of the interview and immediately thereafter the marks of the interview/personality test shall be added to the marks obtained by the candidate in the written examination. Thereafter, on the basis of the totals so obtained the merit list shall be prepared and placed before the Commission for final declaration of the result.


PROVIDED that the Commission may with a view to eliminating variation in the marks awarded to the candidates at any examination or interview adopt any method device or formula which they consider proper for the purpose.”


Sri. Singh has submitted that the Commission can adopt any method, device or formula which it considers proper for the eliminating variation in marks awarded to the candidate and therefore the scaling of the marks done by the Commission is perfectly valid. It is difficult to accept this submission. Rule 51 says that the merit list shall be prepared after adding the marks of interview/personality test with the marks secured by the candidates in the written examination. The expression that the “marks obtained by the candidates in the written examination” means the actual marks awarded by the examiner. The proviso cannot completely change the meaning or import of the main provision.


Chapter IV of the act specifically deals with the Competitive Examination section 8 refers to the Controller of Examination who is responsible for making all arrangements for the conduct of the examination and also for the maintaining and ensuring secrecy thereof. Section 9 deals with the paper setters, examiners and moderators and paper setters who shall not belong to the same place and also for moderation of each of such question papers. If the legislature wanted that there should be scaling of the marks awarded to the candidates, it would have made a specific provision to that effect in the Act itself. Section 11 which confers rule making power fo the Commission in chapter IV which is headed as Misc and it is confined to the legislature of its procedure. The scheme of the act does not indicate that the Commission can make a rule which has the effect of the completely altering the marks awarded by the examiners.


Sri. R. N. Singh has strenuously urged that in the Civil Misc Writ petition no 26323 of 2001 (Sumit Kumar Versus U. P. Public Service Commission) decided on 16.82001 a division bench of this court had upheld the system of scaling and therefore the said judgment is binding upon this bench and it cannot take a different view. He has also submitted that the system of scaling of marks is adopted by the Union Public Service Commission and the said system has been upheld by the Courts. It may be mentioned here that there is a bald assertion in the counter affidavit that the system of scaling is adored by the Union Public Service Commission. No material has been placed on record to show what is the formula used and in what manner the scaling system is applied. Therefore, the mere assertion in the Counter affidavit to that effect can be of no assistance.


Basically, 2 findings have been recorded in the judgment of this court in Sumit Kumar Versus U. P. Public Service Commission. One finding is that the formula by which the scaling of the marks is done seems to be a scientific one and the counsel for the petitioners could not point out any infirmity therein. The other finding is that the object of scaling is to ensure the representation of the State services of the candidates having studied different subjects.


The formula applied by the Commission for scaling the marks is given in a book “SCALING TECHNIQUES” written by V. Natarajan and K. Gunasekaran. No material has been placed before us to show to detailed or top authorities in the field of education have after examination of the formula found it to be correct scientific formula which may be applied in the competitive examination. No authoritative material or book or scientific journal of repute has been shown to us wherein the formula in question may have been referred or may have been examined. The report or the opinion of three professors of statistics relied upon by the Commission neither contains any data nor any reasons. The judges do not possess the expertise to certify a formula as a scientific formula. With profound respects to the learned judges who decided the case of Sumit Kumar Versus U. P. Public Service Commission, it is difficult to accept the view taken by them that the formula is a scientific one as neither any reasons were given for holding so nor its impact in actual practice is examined.


Any scientific formula by itself is no guarantee that it is the correct formula or that if applied in a given situation it will lend to a correct result. Merely because a formula is a scientific one, it cannot be applied to every kind of situation nor will it lead to a correct result. In the case of Sumit Kumar Versus U. P. State Public Service Commission, the scaled marks and the actual marks secured by the candidate were not produced before the court. The court got no opportunity to examine as to how the formula is operating on the practical plain. In the case of Subhash Chandra Dixit (supra) decided by us, we have shown from the chart of marks produced before us that the application of the formula leads to gross distortion of marks which has no rational basis. It is not necessary for us to repeat what we have demonstrated in the judgment of Subhash Chandra Dixit Versus U. P. Public Service Commission by showing the actual marks awarded by the Commission. A formula by which becomes 17 for some candidates and 18 for others cannot be said to be scientific formula as even an ordinary student of Mathematics known that zero multiplied by a million or a billion is zero. A formula which has the effect of scaling the same mark 23 actually awarded to three candidates into 24, 26 and 28 for different candidates can hardly be said to be scientific formula. A formula which makes 50 as 114 and 57 as 125 resulting in increase by as much as 119 and 128 percent can by no stretch of imagination be said to be scientific formula. A scientific formula must be exact and precise and cannot lead to this kind of varying results. There is no material either in the record of the present petitions or anywhere else that the application of the formula in the manner done by the Commission was ever examined to see how the same is operating on a practical plain and how it is completely distorting the marks actually awarded to the candidates.


Merely dubbing the formula as a scientific one does not mean that it must be applied in every situation without realizing the impact thereof in actual practice. Scientists all over the world spend great time, energy and money to produce new drugs but until they are absolutely sure after repeated tests and examinations that the drugs has proved to be effective without any side effect the same is not prescribed to patients. Scientists and engineers put in years of hard labour and energy for producing new electronic devices but until they are found to be really effective after repeated trails in varying and hard conditions they are not put to actual use. The leading manufacturer of aircrafts (civil or military) first subject their engines and aircraft body to tests in every hard and difficult situations and only after they pass these tests they are put in operation. Here no such attempt has been made at any earlier stage to examine the impact of the formula on a practical plain and without realizing he havoc played by it in completely distorting the marks of the candidates in a most atrocious manner, the same has been applied by the Commission. This aspect has not even been touched in the judgment of Sumit Kumar.


The observation made in the aforesaid judgment of Sumit Kumar that the object of scaling is to ensure representation in the State services of candidates having studied different subjects is not supported by any of the statutory provisions. There is no provision either in the act or in any service like U. P. Civil Service (Executive Branch) rules that the representation in services should be given in candidates having studied the different subjects. The idea of having the competitive examination is to select the best person to carry on the duties of the job for which he is selected like the Executive or Police or Accounts service. It is not like a parliament or assembly where there has to be representation of every constituency. Learned counsel for the commission has not placed before us any statutory provision rule, government order or even executive instructions laying down that there should be representation in state services of candidates having studied different subjects.


In Sumit Kumar (supra) no principle of law had been laid down nor any provision of law was interpreted. A decision is binding not because of its conclusion but in regard to its ration and the principle laid down therein (see B, Shama Rao versus Union of Territory, Pondicherry, AIR 1967 SC 1480) Ratio decided is defined as a statement of law applied to the legal problems raised upon the which the decision is based. We do not find any statement of law in the aforesaid judgment. We are not deferring from any principle of law which may have been said down in the said case. Therefore, there is no occasion for making a reference to a larger bench.


In the present case, the Commission had completely altered and changed the marks which had been awarded to the candidates by the examiners by a process of scaling. As shown earlier the scaling done is destructive of the examination process and the scaled marks depict an altogether artificial picture wholly different from the real assessment of the candidates done by the expert examiners who had occasion to thoroughly examine answers given by them. The scaling is also not justified or supported by any valid statutory provision. Therefore the result of the examination prepared after scaling the marks cannot be sustained and must be set aside.


After hearing the learned counsel for the parties at considerable length and having given our careful consideration to the submissions made, we are of this opinion that there is no reason to take a different view in the present case from that in Subshash Chandra Dixit Versus U. P. Pubic Service Commission. 


In the result, both the writ petitions are hereby allowed. The result of U. P. Combined State/Upper Subordinate Services Examination 2001 (Mains) and U. P. Combined State/Upper Subrodinate Services Examination, 2002 (Preliminary) are hereby quashed. The U. P. Public Service Commission is directed to declare the result of the aforesaid examination on the basis of actual marks secured by the candidates and without applying the formula and scaling.


We have extensively referred to the judgment delivered by us earlier on Civil Misc. Writ Petition no 32802 of 2001 (Subhash Chandra Dixit Versus U. P. Public Service Commission) dated on 3.10.2002. While issuing certified copy of this judgment, certified copy of the judgment of the aforesaid case shall also be annexed with this judgment and the parties applying for copy will have to pay fee for both the judgments.

***

1987 (1)  KAMALESH HARIBHAI  v. UNION OF INDIA (L.P.A) –Mehta, J.

LETTERS PATENT APPEAL


Before the Hon’ble Mr. Justice  Mehta and the Hon’ble                                          

            Mr. Justice   B.S. Kapadia,

       KAMALESH HARIBHAI   v.  UNION OF INDIA  & ANR * 

ADMINISTRATIVE LAW  - Assessment of marks - Union Public Service Commission – Conduct of examination for selection to Indian Administrative Service and allied Services – Moderation and scaling of marks of candidates – The practice or system cannot be said to be unjust or arbitrary – Necessity demands such a rule – However the Commission subjected to adverse criticism for not improving the system.

Constitution of India, 1950 – Arts. 14, 16 – Union Public Service Commission – Conduct of examinations – Moderation of marks – The system is not discriminative or arbitrary.

It can hardly be contended that where the number of candidates appearing at the Civil Services (Main) Examination is increasing every year and was as large as about 10000 in the main examination with which we are concerned in this petition, where again each candidate has to appear in eight subjects with as many as 46 optional subjects and having option to answer General Studies and non- language optional subject in any of the regional languages specified in the VIII Schedule to the Constitution, the Moderation is not necessary. The Commission was perfectly justified in urging that in a competitive examination with 46 different optional subjects it is not only necessary to ensure reasonable degree of uniformity inter as the examiners but also inter se subjects. It does not require much of imagination that in an examination where there are number of examiners in a subject there is bound to be what is known as “Examination Variability”. This situation, therefore, necessitates the moderation to ensure reasonable degree of uniformity inter se examiners. Similarly, in order to curtail the Examination variability arising as a result of number of optional subjects being allowed and they being permitted to be answered in as many  as 14 regional languages, the Commission  is under an obligation to have the moderation for purposes of achieving uniformity inter se subjects . If there is no moderation in such situations a candidate may not be able to compete with the candidates on account of fortuitous circumstance of his Paper Setter or Examiner being conservative or liberal. The Commission, having regard to the statistical position of each subject finds that the valuation has been strict or liberal by the Head Examiner or Paper- setter and does statistical moderation by linear transformation, wherever necessary. (Para 10) 

The method adopted by the Head Examiner for moderating the scripts answered in languages unknown to the Head Examiner, namely, taking assistance of the examiner knowing that particular regional language who would translate the answers into the language known to the Head Examiner is not very satisfactory means of ensuring uniformity. The basic requirement for selection is to provide, “to the maximum possible extent equality of opportunity to promising candidates in respect of the assessment of relevant intellectual and personal qualities.”  Unless, therefore, the method of examination, including that of moderation is under continuous review, evaluation and improvement, it would be difficult to fulfill the basic requirement of selection. We are appalled to hear from the learned Counsel for the Union Government that the present method of moderation is in vogue and in practice since 1949 when in the initial stages of the as services the method and manner of selection served the exigencies of the situation but to any that we are following the same method in spite of the number as candidates having swelled upto as many as 10000 with as many as 46 optional subjects and with liberty to answer the scripts in as many as 14 languages is to may the least acting in disregard of the recommendation contained in sub–para (vii) para 1.40 of the Kothari Commission’s report.  (para 22)

This is however not tentamount to a saying that the present system of moderation in necessarily arbitrary and unreasonable and, therefore, the selection is vitiated,         (para 23)

Rule 15 of the Rules framed by the Union Public Service Commission for conduct of its examination enjoins that candidates appearing at the Civil Service Examination will be arranged after the interview by the after the interview by the Commission in the order of merit as disclosed by aggregating marks finally awarded to each candidate in the Main Examination (written examination as well as interview) and in that order so many candidates as are found by6 the Commission to be qualified at the examination shall be recommended for appointment on the results of such examination. The process of moderation is necessary to find out the merit of candidates inter se and the marks cannot be awarded till such uniformity is achieved in the matter of the assessment of the performance of the candidates at the examination. It, therefore, cannot be said that there is any deviation so that the Commission would not have any authority or power to moderate the evaluation of the performance of the candidates at the written examination. 




(para 25) 

Cases referred:

1) AIR 1984 SC 873 Javid Rasul Bhatt v. State of J & K

2) AIR 1984 SC 1543 Maharashtra State Board of Secondary and Higher Secondary                                   Examination v. Paritosh Bhupesh

3) AIR 1985 SC 1351 Umesh Chandra v. Union of India

JUDGMENT

MEHTA  J.  The original petitioner, being aggrieved by the order of the learned Single Judge of October 4, 1985 dismissing his Special Civil Application praying for appropriate writs, orders and directions to quash and get a side the moderation of his marks made by the Union Public Service Commission respondent No.2 herein and to declare his result according to his original marks and for injoining respondent No.2 –Commission to restore his original marks before the impugned moderation and consequently to modify the merit list accordingly and for enjoining the Union of India to allocate the petitioner to Indian Administrative Services and to grant him suitable State dadre in light of his appropriate ranking on the basis of his original marks. A few facts need be noticed in order to understand the grievance of the petitioner in this appeal.

2.         The petitioner is a Commerce Graduate belonging to general category and was eligible to appear at the Civil Services Common Examination held by the Union Government for the year 1984 for purposes of recruitment to Indian Administrative and allied Services. The competitive examination comprises town successive stages namely (1) Civil Services Preliminary Examination (Objective Type) for the selection of candidates for the main examination, and (2) Civil Services Main Examination consists of two papers of objective type (multiple choice questions) in the two subjects, namely, General Studies and one to be selected from the list of optional subjects set out in para 2 of the plan of examinations notified by the Union Government which carried 150 and 300 marks respectively. The marks obtained in this preliminary examination are not considered and counted for determining the final order of merit of successful candidate in the main examination. The candidates who are declared successful in the Preliminary Examination are required to appear at the Main Examination which consists of written examination as well as viva voce test. The written examination consists of eight papers, namely, two papers each for two optional subjects; two papers in General Studies; one paper in Compulsory English and one paper in Regional Language. The marks in the paper of Compulsory English and Regional Language are not counted for purposes of ranking in the examination. Each of the papers in optional subjects and in General Studies carried 300 marks thus totaling to 1800 marks in all. The viva voce test carried 250 marks. The marks obtained by a candidate in the Main Examination (written as well as viva voce ) would determine his final ranking and the successful candidates are allotted to various services having regard to their ranking in the examination and the preference expressed by them for various services and posts. The candidates are permitted to opt for the purposes of answering question papers any one of the languages included in the VIII Schedule to the Constitution or English as they may select.

3.  The petitioner appeared at the Preliminary Examination held in 1984 and selected History as his optional subject with General Studies paper being common subject. He was declared successful in the Preliminary Examination and held to be qualified to appear at the Main Examination. His roll No. at the Main Examination was 62416 at Ahmedabad Centre. The petitioner opted for Gujarati language as his medium for answering the question papers, except for the paper of Compulsory English. His optional subjects at the Main Examination were History and Gujarati literature. He is accordingly required to appear in General Studies Paper I, General Studies Paper II, History Paper I, History Paper II, Gujarati Literature Paper II, Compulsory English and the paper for Regional Language, namely, Gujarati. The main Examination was held in November/ December, 1984 and the result there of was declared some where in the month of March, 1985. The petitioner was declared successful in the written examination as intimated to him by the UPSC vide its letter of    March 30, 1985. He was called for the viva voce test before the Interview Board of the UPSC constituted for interviewing candidates declared successful in the written test of the Main Examination. He appeared before the Board on May 9, 1985. For the purposes of oral interview the candidates have their choice for expressing themselves in any of the Indian languages specified in Schedule VIII to the Constitution of English language, as the case may be. The petitioner opted for Gujarati language for purposes of the interview. According to the petitioner he fared well in the written test as well as in the interview in the main examination and he was expecting higher rank in the merit list than what he got ultimately. He was declared finally successful and was ranked at 483 in the merit list. The marksheet of the petitioner for the Main Examination was forwarded to him and it was dated June 11, 1985. The petitioner felt aggrieved since the marks in some of the papers as disclosed by the afore said marksheet were not upto his expectation and he, therefore, approached the Chairman of the UPSC personally when he learnt during his meeting with his that the petitioner had obtained higher marks particularly in General Studies Paper I, History Paper I and History Paper II than what were shown in the mark sheet. He, therefore, made a written representation by his letter of June 13, 1985 to the Chairman expressing his apprehension that while recording marks in the marksheets from the original papers some errors must have crept in since there was possibility that while transcribing the marks they might have been entered into the marksheet of other candidates inadvertently. Since there was no response to this representation, he addressed another letter on June 14, 1985 reiterating the same apprehension. The UPSC, however, by their letter of June 21, 1985 informed the petitioner that the Commission rechecked the marks of the petitioner in light of the apprehension expressed by him in his aforesaid letter of June 14, 1985 but they have not found any mistake as apprehended by him. The petitioner went for an oral representation before the Chairman and it was transpired in the meeting that his marks particularly in the aforesaid three subjects, namely, General Studies paper I, History paper I and History paper II were slashed down from his original marks of 200, 219 and 238 respectively to 151, 163 and 189 as a result of the moderation made by the UPSC for purposes of ranking of candidatures who had option to select any two of the optional subjects and also in selecting the medium of answering the question papers. The net result of the moderation was that his aggregate marks of 1179 (1049 in written test and 130 in viva voce test) were reduced to 1029 by slashing of 150 marks in the aforesaid three subjects with the result that his overall ranking went down appreciably. The petitioner, therefore, made a demand of justice from the UPSC by requesting the Commission telegraphically to rectify the marksheet and / or to furnish him with the rules of moderation, if there are any, failing which he informed the Commission that he would be compelled to move the High Court. This telegraphic request was made on August 24, 1985. 

4. The grievance of the petitioner in this petition was that the scheme of moderation was never disclosed to the candidates appearing at the Civil Services Examination and in any case the scheme was unreasonable and arbitrary resulting into substantial reduction of the aggregate marks thus affecting the careers of the candidates appearing at such examination. According to the petitioner there were approximately 160 vacancies in the Indian Administrative Services, about 70 vacancies in Indian Police Services and about 20 vacancies in Indian Foreign Services. It was because of the arbitrary and unreasonable moderation system that the petitioner could not be ranked in the first 190 vacancies as earmarked for the aforesaid three Services and, therefore, he was pre judicially affected and though he was declared successful and offered and appointment in Postal Services, he lost his chance for being appointed in the Indian Administrative Services, Indian Police Services or Indian Foreign Services since the candidates who obtained total marks of 1080 and above were will offered appointment in the said three Services and if the petitioner’s original aggregate marks of 1179 had been retained, he would have been surely selected and appointed in one of the aforesaid three services. The petitioner, therefore, moved this Court since there was no response from the UPSC to his demand of justice for appropriate writs, orders and directions, as aforesaid.

5. Pursuant to the notice issued by the learned Single Judge, the respondents entered the appearance and reply affidavit of one Shri Samir Kumar Bose, who happened to be Joint Secretary in UPSC as well as Shri. H.K.L.Capoor, Chairman of the UPSC have been filed resisting the petition. The original relevant records of the petitioner in the aforesaid three subjects where the marks were slashed down were also kept in the Court and shown to the learned Single Judge.

6. On behalf of the UPSC the petition was resisted on the ground of jurisdiction since the questions raised in the petition related to the process of examination, evaluation of answer books and awarding of marks at such examination and the evaluation cannot be a matter of judicial scrutiny in absence of any mala fides or malpractices. The conduct of the final examination, the evaluation of the candidate’s performance and allotment of marks and ranking are all matters which were carried out by the Commission in accordance with the established procedure and, therefore, no interference was called for. The Public Service Commission joined issues squarely on the point of moderation being arbitrary; and unreasonable and, therefore, violative of Arts. 14 and 16 of the Constitution. The moderation was absolutely necessary having regard to the large number of examiners, a large number of optional subjects and option for medium for answering the question papers and, therefore, for purpose of achieving uniformity of assessment moderation was required to be resorted and was in fact resorted to by the UPSC. The process of moderation of marks is an integral part of the finalisation of the result of examination when a large number of examiners are involved to bring about uniformity of assessment inter se the examiners. The Commission claimed that the system of moderation is an internal functioning of UPSC conducting this examination and is secret and confidential and would not be in the public interest to disclose the same to the examiners. It was pointed out in the reply affidavit as to how the new scheme of recruitment to Indian Administrative and other allied services by examination was commenced in 1979 pursuant to the recommendation of the Committee on recruitment, policy and selection methods of Indian Administrative and other allied services under the chairmanship of Shri. B.S.Kothari.

7. As regards the challenge in the position to moderation scheme, he Joint Secretary Shri. Bose, inter alia, stated as under:

“12…….

It is submitted that process of moderation of marks is an integral part of finalisation of results of an examination when a large number of examiners are involved to bring about uniformity of assessment inter se the examiners. It was on the basis of marks finally awarded to the petitioner that he was correctly ranked. The statement made by the petitioner regarding the marks originally awarded to him General Studies Paper I, History Paper I and History Paper II are not totally correct and the petitioner in put to the strict proof thereof.”

8. The Commission contended in the said reply affidavit that since the information sought by the petitioner about the moderation etc., was of secret and confidential nature, it could not be supplied to him and also because by the time the Commission received the telegraphic request vide the telegram of the petitioner dated 24th August 1985, which reached the Commission’s office of August 28, 1985, the petitioner had already moved the Court and, therefore, the Commission could not respond to the demand made by the petitioner. The petitioner’s assessment that his position would go up if the moderation had not been effected was presumptuous because the other candidates would also change their ranks since the moderation had been effected not only in the case of the petitioner alone but all other candidates, since it was adopted to ensure equal and fair treatment to all competitors. In the reply affidavit of Shri. Capoor the fact of the petitioner approaching the Chairman was admitted but the averment about the disclosure of the marks in the personal meeting has been denied. It has been stated by the Chairman in his reply affidavit that pursuant to the representation made by the petitioner in respect of some errors in transcribing the marks his answer books were scrutinized and it was found that there was no mistake on that count and the petitioner was accordingly informed. However, on June 27, 1985 he called upon the Chairman with an introductory letter from Shri. 
Shankersinh Vaghela, Member of Rajya-Sabha about the apprehension of the petitioner of errors having crept in the tabulation of his marks either by mixing up of his marks with the other candidates or in the process of coding and de-coding. The Chairman, therefore, called for the process scripts of his perusal and personally scrutinized the answer books and found that the marks of the petitioner as tabulated were in order. This position was explained to the petitioner and was also apprised the purpose of moderation which was necessary having regard to large number of examiners and the subjects involved in achieving uniformity of assessment.

9. On the aforesaid pleadings, the learned Single Judge could not persuade himself to admit the petition since in the opinion of the learned Single Judge (Coram: S.A.Shah, J.) in the system adopted by the Union Public Service Commission including the system of moderation, there is no infirmity and no exception can be taken to the system. According to the learned Single Judge, the system of examination including the system of moderation was not only just and fair but was one which vouchsafe against the element of arbitrariness creeping in the system and, therefore, it cannot be assailed as violative of Article 14 and 16 of the Constitution of India. He, therefore, dismissed the petition by his order of October 4, 1985 which is the subject matter of this appeal before us.

10. This Court has vide its order of October 29, 1985 issued notice as to way the appeal should not be admitted in response to which Mr.S.K.Joint Secretary to the Union Public Service Commission filed his affidavit on October 22, 1985 followed by the affidavit in rejoinder of the petitioner dated 18th December, 1985. When the Letters Patent Appeal came for admission before the Division bench for hearing of the notice for admission, we suggested to the counsel appearing for the parties before us that we may dispose of the matter finally on merits after hearing both the sides to which the Counsel agreed. In the course of hearing since the main challenge on behalf of the appellant petitioner was to the system of moderation on the ground of it being unreasonable and arbitrary in a such as the rule of average was applied as a result of moderation on some of the answer papers, by the Head Examiner after the assessment by the examiners, we called upon the learned Counsel for the Union Government, with the consent of the learned Counsel for the appellant- petitioner, to file an additional affidavit explaining in details what was precisely the system of moderation and how it was applied and operated qua the appellant-petitioner, since we were not satisfied on reading the reply affidavit filed  before the learned Single Judge or for that matter the reply affidavit before us about the precise nature of the system of moderation. In pursuance of that direction an additional affidavit of Shri. S.K.Bose, Joint Secretary to the Union Public Service Commission dated January 27, 1986 has been filed.

11.Following two contentions have been urged on behalf of the appellant-petitioner:

1. The scheme of examination as notified did not envisage any moderation of marks and any deviation from such notified scheme would be arbitrary and, therefore, violative of Article 14 of the Constitution of India.

2. The alleged scheme of moderation is unreasonable and arbitrary and, therefore, violative of Article 14 and 16 of the Constitution of India for two reasons; firstly because the Moderator might not be familiar with all regional language which are permitted as a medium of answering question papers and, secondly because the basis of moderation is too tenuous in a much as the average marks of the moderated scripts are added or deducted having regard to the trend of the original assessment as was discerned in moderation of selected scripts was conservative or liberal. 

12. What is the purpose of moderation has been indicated by the Supreme Court in Umesh Chandra v. Union of India, AIR 1985 SC 1351 that the device of moderation is adopted in some educational institutions if the examining body finds any difficulty in the examination conducted by it such as inclusion of questions in the question papers which are outside the syllabus, extremely stiff valuation of the answer books by an examiner or any other reason relevant to the question papers or the valuation of the answer books. It is no doubt true that in academic matters the jurisdiction of the Court under Article 226 of the Constitution is peripheral in as much as the Court does not sit in the matter as a Court of Appeal nor does it interfere unless the system of examination including that the moderation is unreasonable and arbitrary or where mala fides are alleged. It cannot be gain said that if in the selection of the method of examination including that of moderation two alternative courses are reasonably possible, the Court would not insist that a particular method be adopted since it would be in the ultimate analysis the agency conducting the examination which would be the best judge as to which method should be preferred and adopted having regard to the peculiar situation before us. By and large it would not be proper for the Courts to venture into such ‘inclusive thickets’ like selection procedure, method of examination including that of moderation etc. When such matters are left to the expertise of the agency to which the assignment of selection is made since it is assumed that the members of such agency are man of experience and more knowledgeable in that behalf except where the method and/ or the procedure so adopted becomes unreasonable or arbitrary or amounts to denial of equal opportunity (see; Javid Rasul Bhatt v. State of Jammu & Kashmir, AIR 1984 SC 873 ). In Maharashtra State Board of Secondary and Higher Secondary Education and Ors.  v. Paritosh Bhupeskumar Sheth, AIR 1984 SC 1543, the Supreme Court observed as under; 

“ The Court should be extremely reluctant to substitute its own views as to what is wise, prudent and proper in relation to academic matters in preference to those formulated by professional man possessing technical expertise and rich experience of actual day to day working of educational institution and the department controlling them. ” 

13. It is in the backdrop of this settled legal position that we have to decide about the two contentions urged on behalf of the appellant- petitioner.

14. We would decide the second contention first since that was the main challenge on which the selection has been sought to be impugned. Before we decide this question as to whether the scheme of moderation was arbitrary or for that matter unreasonable, we may shortly refer as to what are the averments in this behalf in the reply affidavit filed on behalf of the Union Public Service Commission. Before the learned Single Judge in the reply affidavit of Shri. Bose, the Joint Secretary to the Commission, it has been inter alia stated in this connection as under:

“4. With respect to the averments made in paragraphs 1 and 2 it is denied that the process of moderation adopted by the Union Public Service Commission is bad on the ground of arbitrariness, discrimination or on the ground that the same is violative of Articles 14 and 16 of the Constitution of India, it is submitted that since a large number of examiners are involved and since there are a large number of subjects in which candidates are required to be examined by different examiners, for the purpose of achieving uniformity of a assessment, objective moderation is required to be resorted to and is resorted to by the Union Public Service Commission. It is submitted that the process of moderation of marks is an integral part of the finalisation of results of an examination when a large number of examiners are involved, to bring about uniformity of assessment inter se the examiners. No discrimination or injustice is done to the petitioner in this regard. Number of candidates might have undergone the process of moderation and it would not be correct to state that injustice in a resulted to all or any one of them. The system of moderation forms part of internal functioning of the Union Public Service Commission which is treated as secret and it would not be in the public interest to disclose the same to the examiners. However, there is no arbitrariness involved in the process and impartial constitutional body like the Union Public Service Commission is least interested in undertaking and exercise which is arbitrary, discriminatory or in any way unreasonable.

13. ……..

It is submitted that process of moderation of marks is an integral part of finalisation of results of an examination when a large number of examiners are involved, to bring about uniformity of assessment inter se the examiners. It was on the basis of marks finally awarded to the petitioner that he was correctly ranked. The statements made by the petitioner regarding the marks originally awarded to him in General Studies   Paper-I, History paper I and History paper II are not totally correct and the petitioner is put to the strict proof thereof.

15. ……..

The assumption of the petitioner that his position will go up is baseless because other candidates will also change their ranks because the moderation has not been effected in the case of the petitioner alone. The system of moderation is adopted to ensure equal and fair treatment to all competitors.” 

15. It should be noted that the precise system of moderation was not elaborately set out in the reply affidavit filed on behalf of the Commission before the learned Single Judge though the learned Single Judge has observed that the learned Standing Counsel for the Union Government has explained to him orally this particular system of moderation and he did not find any infirmity of it being arbitrary or unreasonable. In the reply affidavit filed in response to the notice issued on this Letters Patent Appeal, some attempt was made to explain the nature of the system of moderation. It has been, inter alia stated in the reply affidavit of 22nd November. 1985 of Shri Bose in paragraph 2 as under;

“ 2. …. I state that the entire system of moderation or two- tier evaluation was explained to the Hon’ble Court in detail and the reports of the Head Examiners in the relevant subjects were shown to the Hon’ble Court. The effects of deduction / additions of marks by way of moderation as per the recommendation of the Head- Examiners in each case were also explained to the Hon’ble Court and it was after taking into consideration all factors that the learned Single Judge was convinced that the deduction of marks as a result of moderation by the Head Examiner was not in any way pre judicial to the petitioner. The petitioner was also explained by the Honorable Court the consequences of absence of moderation and he was fully satisfied that the possibility of his going down in the merit list cannot be ruled out.”

16. In paragraph 4 the Joint Secretary has further stated as under in this behalf:

“4……..

As a constitutional functionary, the Commission is aware of its responsibilities and have devised its own procedures regarding the conduct of examination and finalisation of marks / results to ensure that in a competitive examination no injustice is done to a candidate or a group of candidates due to the subjectivity involved in the examination of answer books. It is submitted that the process of moderation is an integral part of the finalisation of marks / results of an examination when a large number of examiners are involved to bring about uniformity of assessment inter se the examiners. It is in the context that the phrase “marks finally awarded to each candidate” occurring in Rule 15 reproduced above is to be read. The U.P.S.C. follows a well established procedure of moderation which has stood the test of time. The system of moderation can be shown to be in vogue since 1949 in the case of  I.A.S. etc., examination and also for the Civil Services Examination ( Which is a successor to the I.A.S. etc., examination) held since 1979. The system of moderation forms part of the internal functioning of the Commission which is treated as ‘secret’ and it would not be in public interest to disclose the details of the same.

In this connection it is submitted that the Committee on Recruitment Policy and Selection Methods’ set up under the Chairmanship of Dr. D.S.Kothari, an eminent educationist, on whose recommendations the present scheme of Civil Services Examination was based, had observed, “We have else where pointed out that an examination, however carefully organized, suffers inevitably from what is termed ‘examination variability’. The marks may be markedly different- specially when the answer books, because of their large number, are distributed amongst several examiners.” It was to overcome this subjectivity in the valuation and to ensure that the candidates do not suffer of gain due to the strictness or liberality of examiners in evaluation of scripts, that the system has been studied and found by the learned Single Judge to be ‘beneficial’ to the candidates and will remove some arbitrariness, if there is any, of different examiners.”….

17. It should be noted at this stage that a note under the caption ‘Steps for ensuring uniformity of Assessment has been annexed to this reply affidavit though no reference in term has been made in the said reply affidavit as to this note. Photostat copies of some paragraphs from Civil Services Examination Report of the Recruitment, Policy and Selection methods published by the Union Public Service Commission in 1976 which is popularly known as Dr. Kothari Report have been also annexed to this reply affidavit without specific reference to those paragraphs. Since again there was no clear cut indication as to what is the system of moderation that we called upon the learned Counsel for the Union Government, with the consent of the learned Counsel for the appellant- petitioner, to put in an additional affidavit explaining the precise nature of moderation and its operation qua the petitioner which has been done and affidavit of Shri.Bose dated January 27, 1986 has been filed as stated herein above. After explaining the scheme of the Civil Services (Main) Examination and the option available under 1987 (i) KAMALESH HARIBHAI  V. UNION OF INDIA (L.P.A.)- Mehta.J. 167 the Rules to the candidates appearing at such examination for answering the compulsory papers of General Studies and non- option language subject in English or any one of the regional languages specified in VIII schedule to the constitution, the necessity of the scheme of aeration has been explained in Paragraph 4 (c) to 4 (i) which read under:

4……..

(C) The number of candidates taking the Civil Services (Main) Examination is around 10,000 and as each candidate is required to take 8 papers, the number of scripts for valuation is around 80,000. There are subjects where a very few candidates, sometimes, even one, take the examination while there are subjects which are offered by more than 4,000 candidates. While for the subjects where the number is around 300, the paper setter himself values all the answer scripts ; in the subjects which the number is more than this, it becomes necessary to appoint additional examination in addition to the paper setter who acts as a Head Examiner for valuation answer books within the schedule time. The subjectivity involved in valuation of conventional papers has been established by research and therefore it becomes necessary to take steps to ensure uniformity inter se the examiners where more than one examiner is involved in valuation of the particular   paper / subject. Further, in a competitive situation where a common merit list is to be prepared and the candidates have the option of subjects from a variety of heterogonous subjects and particularly so when the number of candidates widely varies it also becomes necessary to ensure reasonable degree of uniformity inter se the subject as well. The problem of uniformity of standards becomes more complex when viewed in the background that the candidates have in addition, the option of answering the papers in any one of the sixteen specified languages.

In some of the examination conducted by the Commission, the number of candidates appearing is so large that the Commission have to appoint even upto one hundred examiners in a subject and therefore, it becomes incumbent on the part of the Commission to devise a system of moderation to ensure that the candidates do not suffer because of the subjective of the examiners concerned. The Commission have devised the moderation procedure detailed below with due regard to constraints of time and other relevant factors to ensure equitable treatment to all candidates and to judge them on merits by reducing the “ examination variability ” to the extent possible. 

( d ) The paper- setter of the subject normally acts as the Head Examiner for the subject and is selected from amongst senior academicians or scholars or senior civil servants ( in case of General Studies papers only ) by the Commission. In the case of subjects involving a large number of candidates, normally more than 350, the Commission appoint additional examiners to value the answer books. Each of then is allotted about 250-300 answer books for valuation. The Head Examiner values the answer books in English medium and such other language medium/ media in which he has proficiency. So far as the remaining answer books are concerned, to the extent feasible, for their valuation the Commission appoint bilingual examiners, i.e. those who are proficient in English and one or more of the Indian language.

( e ) To achieve uniformity in valuation, where more than one examiner 1 is involved, the Commission arrange for a meeting of the Head Examiner with his additional examiners soon after the examination is over. At this stage, they discuss thoroughly the question paper, the possible answers and the weightage to be given to various aspects of the answers. They also carry out a sample valuation of scripts is reviewed by the Head Examiner and variations in marking, if any, are further discussed. After the discussion is over and the standard has been decided upon, the examiners disperse and complete the valuation of answer books written in an Indian language as they adopt in the case of valuation of answer in the English medium.

( f )  Experience of the Commission over the years has shown that the above experience is not enough to bring about uniformity of assessment inter se the examiners since in the process of valuation, the examiners ten to deviate from the standard expected to be followed. The commission, therefore, apply further checks.

( g ) After the valuation is completed by the additional examiner, the Head Examiner conducts a random sample survey of answer books to verify if the norms of procedure evolved in the meetings of examiner have actually been followed by the additional examiners. The process of random sampling consists of scrutiny of some top level answer books and some answer books selected at random from the batches of answer books valued by the additional examiners. The top level answer books of each additional examiner are revalued by the Head Examiner who carries out such corrections or alterations in the awards as he in his judgment, considers best, to achieve uniformity. The marks in language medium answer books are checked by the Head Examiner through interpreters wherever necessary. As an aid to his wore, and to help in forming his judgment about the standard of marking to each examiner, the Commission prepare certain statistics like distribution of candidates in various marks ranges, the average percentage of marks, the highest and lowest awards etc. in respect of the valuation of each examiner.

( h ) It may be relevant to mention that the Head Examiner for each paper not aware of the identity of any of the candidates whose scripts be values, as they bear fictitious roll numbers.

( i )  Depending upon the standard adopted by the additional examiner, the Head Examiner may confirm the awards without any change if the examiner has followed the instructions correctly and the standard decided upon, or suggest upward of downward moderation, the quantum of moderation varying according to the degree of liberality or strictness in marking. In the case of the top level answer books revalued by the Head Examiner, his awards are accepted as final. As regards the other answer books below the top level, to achieve maximum measure of uniformity inter se the examiners, the awards are moderated as per the recommendation is made by the Head Examiner and as accepted by the Commission. If in the opinion of the Head Examiner there has been erratic marking by an additional examiner, for which it is not feasible to have statistical moderation, the scripts of Additional examiner are revalued by the Head Examiner or by another additional examiner whose norms of marking are similar to that of the Head Examiner.”

18. It is also necessary to recapitulate as to how the answer books of the petitioner in the three subjects of General Studies Paper History Paper I and History Paper II were required to be moderated. In paragraph 5 of this additional affidavit the particulars about the petitioner’s answer books have been not out as under;

“5.   That the appellant had, in the writ petition questioned the correctness of his marks in General Studies Paper I History Paper I History Paper II. The position regarding the award of final marks in these papers is as follows:

General Studies Paper I : The additional examiner who valued the script of the appellant had valued answer books written in the medium of Gujarati and English language. The answer books of the appellant came in the top level and called for revaluation in accordance with the procedure outlined above. The Head Examiner revalued all the top level answer books in English medium as also in Gujarati  medium and revised the awards wherever necessary in his view. The Gujarati medium answer books were revalued by the Head Examiner with the assistance of an expert proficient in both Gujarati and English languages who could correctly and faithfully interpret orally the contents and form of expression of Gujarati answer in to English to the Head Examiner. As a result of his scrutiny, the original award of the appellant was revised. In this connection it is mentioned that not only in the case of the appellant but also in the case of other top level scripts shown to the Head Examiner, he is made the corrections.

History Paper I The additional Examiner who valued the answer scripts of the appellant had valued answer books written in Gujarati, Hindi and English medium. He was found by the Head Examiner to be extremely liberal in his valuation in all the media and marks were corrected by the Head Examiner in all the three media of answers. In his revaluation of Gujarati medium scripts the Head Examiner who assisted by an expert who had proficiency in both English and Gujarati and who, in the opinion of the Commissioner, could give a faithfully oral rendering of the answers in Gujarati in the English language. History Paper II, The concerned additional examiner in this paper had valued answer books written in Gujarati and English medium. Here again the answer book of the appellant came up to the top level and had to be revalued by the Head Examiner with the assistance of a language expert as in the case of paper I. The Head Examiner, in his scrutiny, found that the awards made by this additional examiner were very liberal and in order to bring about uniformity in the assessment inter se the examiners in this paper, he had corrected the marks at the top range.”

19.      We are afraid that it can hardly be contended that where number of candidates appearing at the Civil Services (Main) Examination is increasing every year and was as large as about 10,000 in the main each candidate has to appear in eight subjects with as many as 46 optional subjects and having option to answer General Studies and non- language optional subject in any of the regional languages specified in the VIII Schedule to the Constitution, the moderation is not necessary. The Commission was perfectly justified in urging that in a competitive examination with 46 different optional subjects it is not only necessary to ensure reasonable degree of uniformity inter se the examiners but also inter se subjects. It does not require much of imagination that in an examination where there are number of examiners in a subject there is bound to be what is known as ‘Examination Variability’. This situation, therefore, necessitates the moderation to ensure reasonable degree of uniformity inter se the examiners. Similarly, in order to curtail this Examination Variability arising as a result of number of optional subjects being allowed and they being permitted to be answered in as many as 14 regional languages, the Commission is under an obligation to have the moderation for purposes of achieving uniformity inter se subjects. If there is no moderation in such situations, a candidate may not be able to compete with the other candidates on account of fortuitous circumstance of his paper setter or Examiner being conservative or liberal. The Commission, having regard to the statistical position of each subject finds that the valuation has been strict or liberal by the Head Examiner or paper setter and does statistical moderation by linear transformation, wherever necessary. The grievance made on behalf of the appellant – petitioner is that this moderation is not according to the suggestions made in the report of Kothari Commission inasmuch as the moderation work has been left to the sole judgment of the Head Examiner alone who is more frequent than none unfamiliar with the regional language in which the scripts have been answered. Our attention has been invited in this connection to the recommendation made in paragraph 1.38 of the Report of Kothari Commission at  para-22:

1.38 . We have elsewhere pointed out that an examination, however, carefully organized, suffers inevitably from what is termed ‘examination variability’. For instance, if an examiner were to reassess an answer books it is quite unlikely that the new marks would be the same as the marks assigned at the first marking. The variation in marking, as several studies in our country and elsewhere have shown, is inescapable. It can be of the order of several percent. Answers of the same ‘merit’, all in one medium (say English), are not likely to get the same marks, how so consolations or proficient an examiner may be. The marks may be markedly different specially when the answer books, because of their large number, are distributed amongst several examiners. The question of inter comparison of answer books in different languages appear in a somewhat more realistic perspective, when seen in the context of the ‘errors’ which are an inevitable accompaniment of all examinations. What is important is to avoid systematic errors. By systematic errors we mean the tendency of an examiner to uniformly mark high or low answers in one language as compared to answers in another language. The effect of systematic errors can be reduced by providing a board of examiners, which should lay down on the basis of discussion, detailed guidelines and norms for evaluation of answers. It is desirable that, as far as possible, there are on the board at least two examiners to evaluate answers in any given language. It is possible to substantially improve the objectivity of the examination with such a board of examiners and by the adoption of statistical tests and checks.”

20. How the Board of Examiner referred to in the above paragraph should be constituted and how it should be briefed for purposes of drawing of the papers in different subjects and how the scripts should be assessed is indicated in paragraphs 3.50 to 3.52 at page 65-66. Shortly stated the recommendation is that such a Board of Examiners should consist of three members who should be eminent professors and scholars preferably from research institutions. As regards the setting of papers and assessment of scripts, it has been emphasis that briefing should highlight the competitive nature of the examination and how a subject like Engineering or Mathematics should be equated with Botany or Zoology or languages and how important it is that the standard of various papers should be more or less equal. The material part of paragraphs 3.50 and 3.52 in this behalf are recapitulated for ready reference.

 “3.50. We recommend that the question papers should be set by a board of examiners consisting of three members. We feel that the board should include eminent professors and where desirable and feasible, particularly in science subject, scholars from well known research institutions.

3.51.

3.52…….. What  could be done is to give standard briefing to all members of the boards of examiners. The briefing should highlight the competitive nature of the examination and how a subject like Engineering or Mathematics has to be equated with Botany or Zoology or Languages and how important it is that the standard or various papers should be more or less equal. It will be equally important when the scripts of candidates are assessed the outstanding scripts in various subjects secure more or less equal marks. An outstanding answer in Literature of Economics for instance, should secure more or less the same marks as an outstanding answer in Physics or Mathematics. Further, the spread of marks in different subject provided the numbers in each subject are not too small should follow more or less the same distribution pattern.”

   21. It was, therefore, urged that the task of moderation having been left to the sole individual who may not be familiar with all Indian language in which the scripts are answered makes the entire process of moderation arbitrary and unreasonable. We do see some force in this grievance. We have not been able to appreciate as to how such weighty observation in the report of Kothari Commission which was submitted in as back as march, 1976, have still not been considered by the Union Public Service Commission and implemented. It is no doubt true that it is more easily said than done in ensuring uniform standard of marking of answer books in different language. It is really unfortunate that such an august body like the Union Public Service Commission has not been able to up-date the system of examination which necessarily includes the method of moderation. To ensure uniformity of assessment of the scripts answered in different languages is not an intractable problem. The Kothari Commission has recorded in paragraph 1.36 of its report as under:

“1.36. How to ensure a uniform standard of the marking of the answer books in different languages is not an easy problem. But is not intractable. (This is not unlike the problem of inter comparison of marks in different subjects) As a large proportion of answer books would be in English, at any rate for many years to come, these could serve as a kind of norm or comparison standard for answer books in other languages. If in any particular language the distribution of marks for answer books the mean and standard deviation differ greatly from those for answer books in English, statistical adjustments could be made, if considered necessary by the board of examiner (described below). The evaluation of answer books would need of course, much more time and attention then it commonly receives to day.”

22. The method adopted by the Head Examiner for moderating the scripts answered in languages unknown to the Head Examiner, namely, taking assistance of the examiner knowing that particular regional language who would translate the answers in to the language known to the Head Examiner is not very satisfactory means of ensuring uniformity. The basic requirement for selection is to provide, “to the maximum possible extent equally of opportunity to promising candidates in respect of the assessment of relevant intellectual and personal qualities.” (see : para 1.40 of the report of Kothari Commission) Unless, therefore, the method of examination, including that of moderation is under continuous review, evaluation and improvement, it would be difficult to fulfill the basic requirement of selection. We are appalled to hear from the learned Counsel for the Union Government that the present method of moderation is in vogue and in practice since 1949 when in the initial stages of these services the method and manner of selection sired the exigencies of the situation but to say that we are following the same method in spite of the number of candidates having swelled up to many as 10,000 with as many as 46 optional subjects and with liberty to answer the scripts in as many as 14 languages is to say the least acting in disregard of the recommendation contained in sub- para (vii) of para 1.40 of the Kothari Commission report. The said sub para (vii) provides as under:

“(vii) The method should be under continuous review and evaluation continuing Improvement in the light of experience and new developments is essential. This should take into account advancement of knowledge and developments in the universities. An important matter which deserves careful examination by the Commission is about ‘scaling of marks’ for different papers using a appropriate statistical technique. This is a widely recognized procedure for improving the reliability of examination as a tool of the selection process.”

23. This is however not tantamount to gaying that the present system of moderation is necessarily arbitrary and unreasonable and, therefore, the selection is vitiated. The learned Counsel for the Union Government pointed out to us the recommendation made in the book titled ‘Research on Examination in India by Aedwin Harper and V.S.Misra published in 1976 where in Chapter 15 the recommendation as to how the marks should be scaled down for achieving a common standard of assessment has been indicated. The scaling in necessary because the marks of all examiners of a single subject have brought to a common standard and similarly all examination marks in different optional subjects should also be scaled to the same standard. Scaling is recognized as a most important change which should be introduced into the present examination system because it does not involve any change in the traditional type of setting of questions in an examination nor does it require re-training of examiners nor any fresh or special instructions are required to be issued to students. Scaling requires only an administrative decision. In U.S.A. in elementary school same form of scaling is adopted by teachers and even school children in United States understand and accept the idea of scaling which is known as grading or the curved. Scaling has been found necessary because the division of a student may depend more on the chance factor of his examiner being liberal of strict than on his actual merit. It is recognized that there are different methods of scales. The simplest method is what is known as converting raw to scaled marks. Shortly described this method requires first to decide what the highest scaled marks should be and what the lowest scaled marks should be and then the highest raw mark is set equal to the highest scaled mark and the lowest raw mark to the lowest scaled mark. The remaining marks are distributed proportionately in between. A slightly better method is that Head Examiner or Deputy Head Examiner re-examiners a number of answer books from each examiner, chosen at random from the whole batch of the work of each examiner. Instead of random selection, the Head Examiner may select a few answer books marked as first division by each of the examiners and he them compares those with each other to see if the standard is consistent. He may repeat the exercise for different categories of students, namely students with destination, with second division, third division and fail. The Head Examiner will then be able to make fairly precise statement as to exactly how much a particular examiner’s mark should be lowered or raised to make it conform to the general standard. The above method has got to be modified so as to suit the specific traditions and administrative techniques and problems of each separate examining authority. The third and more sophisticated method is what is known as “Randomization and equating” of marks. This is a mathematically based method of equanzing scales and standards and it would be more effective that any other method. In this method all answer books for a region are collected in a central office. The batches are then thoroughly mixed up and from these mixed up answer books, a certain number answer books is drawn at random and sent to each examiner. The method assumes that the distribution of liabilities in each batch is approximately equal and no one centre’s answer books go to on e examiner only. However, there are administrative complexities in this system (See : Chapter 15, Recommendations-Scaling at pages 246, 247 and 248). The important paragraph which was emphasis by the learned Counsel in this connection roads as under : Head Examiner re- examines : One way grows out of the discussion above, of the role of the Head Examiner. The results of his re-examining can be reduced to statistical constants, and applied mathematically to correcting the raw marks of each examiner. This would then lead to a three stage rather than a two- stage marking process  ( i ) examiner’s raw marks, ( ii ) examiner’s scaled marks which is reports to the Head Examiner, and (iii) Head Examiner’s final scaling of examiner’s marks (possibly stage     ( ii ) could be eliminated ).

Ordinarily, the Head Examiner re-examines in order to issue instructions to the examiners. What we are suggesting here is that he may not issue instructions, but rather that he determines the personal equation’ of each examiner and make the necessary corrections himself. The actual corrections, of course, can be done by formula, applied by a statistical clerk.”

24. It has been also observed about how scaling of marks in different subjects to a common standard can be effected at page 258. It reads as under :

“All that we have said concerning the scaling of marks of different examiners of the same subjects to a common standard. The need for scaling examination marks has been pointed out repeatedly (Mathalanobis 1934, Harper 1963, Tayler 1963). The date is this study repeatedly pointed to this need. 

Perhaps the most striking example of the need for scaling was the different in the mathematics scale and other scales, as has already been pointed out. This resulted in nearly as wide average differences between other examiners. It resulted in a much wide standard error of measurement, despite higher inherent reliability, for mathematics than for other subjects.

An example should make this clear. From Table 4.5 we can see that the top 5 geometry candidates were awarded (in the Original marking) 50 marks out of 50. But the top history candidate was only awarded 36 marks, the second, third and fourth 31 marks, and the fifth only 30 marks. Let us make a table of some of the high ranks :

                                                                                             Marks awarded in

                                                                                  History                Geometry 

      Rank                     1                                                  36                          50

         ”                         5                                                  30                          50

         ”                        10                                                 28                          49

         ”                        15                                                 27                          48

Suppose Candidate A ranks First in History and 15th in geometry His total marks age 84. Candidate B is obviously superior, for he ranks First in geometry and only 10th in history. Yet his total marks are only 78. Because marks are not scaled, the inferior candidate receives the higher total marks, just because he happens to be strong in geometry. A similar example could be worked out at the bottom of the scale, to show that here the student who is weak in geometry is penalized more than the student of equal ability, whose weak subject happens to be history.”

It is, therefore difficult to agree with the learned Advocate for the appellant petitioner that merely because the task of moderation was left to the sole judgment of the Head Examiner, the entire process of moderation becomes unreasonable or arbitrary. It is no doubt true that the Commission now requires to scrupulously implement the recommendation made by the Kothari Commission for up-dating the method particularly of moderation and one of the topics which observes careful examination by the Commission is about scaling of marks for different papers by adopting a appropriate statistical techniques. But this omission on the part of the Commission to implement the recommendations of the Kothari Commission would not render the present method of moderation so unreasonable as to warrant as interference by this Court An examination, however, carefully organized, cannot be full- proof and is prone to suffer from ‘examination variability’. In that view of the matter, therefore, the second contention cannot be upheld.

25. So far as the first contention is concerned, it is stated for merely rejecting it. The reason is obvious, Rule 15 of the Rules framed by the Union Public Service Commission for conduct of its examination enjoins that candidates appearing at the Civil Services Examination will be arranged after the interview by the Commission in the order of merit as disclosed by aggregating marks finally awarded to each candidate in the Main Examination (written examination as well as interview) and in that order so many candidates as are found by the commission to be qualified at the examination shall be recommended for appointment on the results of such examination. The process of moderation is necessary to find out the merit of candidates inter se and the marks cannot be awarded till such uniformity is achieved in the matter of assessment of the performance of the candidates at the examination. It, therefore, cannot be said that there is any deviation so that the Commission would not have any authority or power to moderate the evaluation of the performance of the candidates at the written examination. The first contention is, therefore, rejected.

26. Even on merits, we do not find that the petitioner is entitled to make any grievance. The case of the petitioner was that his marks have been scaled down in three papers, namely General Studies Paper I, History Paper II as a result of moderation. It should be remembered that for purpose of ensuring the uniformity inter se the examiners, the Head Examiner selects for scrutiny some top level answer books of as many as first ten candidates in the subject and some answer books selected at random from the batches of answer books evaluated by the Additional Examiner. The top level answer books of each additional Examiner are revalued by the Head Examiner who carries cut such corrections or alterations in the awards as he in his judgment considers best to achieve uniformity. In the case of top level answer books revalued by the Head Examiner, his awards are accepted as final. As regards the other answer books below the top level, to achieve maximum measure of uniformity inter se the examiners, the awards are moderated as per the recommendations made by Head Examiner and as accepted by the Commission. In the case of petitioner, in the three subjects in which marks have been scaled down, it was as a result of actual re- assessment by the Head Examiner and not as a result of the standard fixed by the Head Examiner as a result of his re-examination of top level answer books. In that state of affairs, therefore, it is not possible for the appellant petitioner to claim that he has suffered as a result of the application of the rule of average evolved by the Head Examiner as a result of his actual re valuation of top level scripts. In that view of the matter, therefore, we do not think that there would be any justification for us to interfere with the ultimate conclusion reached by the learned Single Judge even he could not persuade himself to admit the petition.

27. For the reasons stated in this judgment, the appeal fails and is dismissed, with no order as to costs. No order on Civil Application No.4079 of 1985.

           Appeal dismissed.

***

Computation of Marks

1975 (1) Karnataka Law Journal 459

T.V.Sathyaprakash Vs. KPSC


Computation of marks in the qualifying examination – Where the qualifying examination prescribed for the post was First or Second Class Master's Degree and the qualifying examination consisted of two University examinations, under Rule 5(3)(b) of the Rules the Karnataka Public Service Commission ought to have taken the average of the percentage of total marks secured in those two examinations for preparing the eligibility list for interview.

Sri. Jagannatha Shetty, J. made the following order:

ORDER


This petition under Art. 226, is concerned with the scope of Rule 5 of the Karnataka State Civil Services (Direct Recruitment by Selection) Rules, 1973 (hereinafter called 'the Rules').



The petitioner, Satyaprakash, has obtained a rule from this Court calling upon the State Public Service Commission (called shortly as 'the Commission') to show cause why a writ under Art. 226 should not be granted commanding the Commission to interview the petitioner for the post of Lecturers in Economics.


The Commission published a notification dated 17th May, 1973 inviting applications from qualified candidates for the posts of Lecturers in the Dept. of Collegiate Education. The qualification prescribed therein was, one must be holder of a degree not lower than a second class masters degree of a University established by law.  The petitioner was one of the applicants to the post of a Lecturer in Economics.  He has passed M.A. degree examination. But he was barred at the threshold as he was not called for interview.  It is said that he could not find a place in the eligibility list by the Commission by the Commission under Rule 5 of the Rules.


It is averred in the statement of objections filed on behalf of the Commission that the eligibility list was prepared on the basis of the percentage of total marks obtained in the final M.A. degree examination and not on the basis of the percentage of aggregate marks obtained in the M.A. degree course as a whole.  The list was said to have been prepared as per the resolution dated 21st Jan 1974, passed by the Commission.  The resolution reads:



"In respect of recruitment to any post/s for which a degree of a recognized University is prescribed and candidates possessing Bachelor's degree/master's degree apply for such posts, the percentage of marks thus obtained in the final years Bachelor's degree of Master's degree, whichever is advantageous to the candidates should be considered for calculating the percentage of marks.



In the final year Master's degree marks card of the Bangalore, Mysore and Karnataka Universities, marks of the previous examinations are also included.  According to the earlier decision of the Commission, only the marks of the final year degree are to be taken into consideration.  Hence the marks obtained by the candidates in the previous examinations which are included in the final year degree marks card, should be deleted and the marks calculated.



The marks obtained by candidates under Part II in the degree examination indicated in the final degree marks statement of the Karnataka University should be deleted and the rest including the marks in the basic subjects should be taken for purposes of calculating the marks.

Sd/   M.Muniswamy,




Sd/   R.V. Bidap,

Secretary I/C





        Chairman"


The Question is, whether the eligibility list prepared as per the above resolution was in accordance with Rule 5 of the Rules.


Rule 5 provides:


"Eligibility of candidates for the interview – (1) For purposes of selection of candidates for the interview, the selecting authority shall prepare a list of names of candidates on the basis of the percentage of total marks secured in the qualifying examination in the order of merit and if two or more candidates have secured equal percentage of total marks in the qualifying examination, the order of merit in respect of such candidates shall be fixed on the basis of their age, the person or persons older in age being placed  higher in the order of merit.  From among the candidates whose names are included in such list, as far as may be such number of candidates as is equal to four times the number of vacancies notified, selected in the order of merit shall be eligible for the interview.


(2) Omitted.


(3) For the purposes of this Rules – (a) 'qualifying examination' means the examination or examinations prescribed as the minimum qualification required for appointment in the rules of recruitment to the cadre or post concerned.


(b) Where the qualifying examination consists of more than one examination the percentage of total marks secured in the qualifying examination shall be the average of the percentage of total marks secured in those examinations."







(Rest omitted as unnecessary)


On examination of the above rule, it becomes clear that the Commission shall prepare a list of names of candidates on the basis of the percentage of total marks secured in the qualifying examination in the order of merit.  The qualifying examination means the minimum qualification required for appointment in the rules of recruitment to the post concerned.  The rule also provides that where the qualifying examination consists of more than one examination the percentage of total marks secured in the qualifying examination shall be the average of the percentage of total marks secured in those examinations.


In the relevant cadre and recruitment rules, the qualifying examination prescribed for the post of Lecturers is First or Second Class Master's Degree.  The petitioner has passed Master of Arts degree examination from the Bangalore University.  It is admittedly a two years course in which the student has to pass two University Examinations – one at the end of the first year called 'Previous First Examination' and, another at the end of the Second Academic Year.  It is thus seen that the qualifying examination or the minimum qualification prescribed under the Cadre Rules consists of two University examinations and the Commission ought to have taken the average of the percentage of total marks in those two examinations.


The eligibility list prepared by the Commission overlooking the marks secured by the petitioner in the previous First Examination of the Master of Arts Degree Course was therefore, contrary to Rule 5(3)(b) of the Rules.


In the result, the rule issued in this petition is made absolute and a mandamus shall issue the Commission to consider the case of the petitioner in accordance with law and in the light of the observation made.


In the circumstances, I make no order as to costs.

***

Rounding of Marks

1991 (5) SLR 155

Miss Misha Kukreja 

–vs- 

State of Punjab & Others

Rounding off marks is not permissible


The proposition of Law that the plea of rounding off is not tenable, is settled by the Hon'ble High Court in 1991(5) S.L.R. 155.  In the above, case, a candidate who had secured 149.5 marks viz. 0.5 marks less than 150 – requisite marks, claimed the benefit of rounding off so as to be eligible for the admission to M.B.B.S. course. The plea was rejected by the D.B. of Punjab & Haryana High Court. The proposition of law that the plea of rounding off is not tenable, is also settled by Hon'ble High Court in (i) Dr.Surinder Kumar –vs- Kurukshetra Uni.-2000(1) SLR (35) D.B. & Kuldeep Singh –vs- State of Punjab 1997 (5) SLR 133 (F.B.).

1993 (5) SLR 36

Hoshiar Singh 

–vs- 

State of Haryana

Selection and appointment made in excess of the number of posts advertised is illegal


Since the requisition was for eight posts of Inspector of Police, the Board was required to send its recommendations for eight posts only.  The Board, on its own, could not recommend names of 19 persons for appointment even though the requisition was for eight posts only because the selection and recommendation of larger number of persons than the posts for which requisition is sent.  The appointment on the additional posts on the basis of such selection and recommendation would deprive candidates who were not eligible for appointment to the posts on the last date for submission of applications mentioned in the advertisement and who became eligible for appointment thereafter, of the opportunity of being considered for appointment on the additional posts because if the said additional posts are advertised subsequently those who become eligible for appointment would be entitled to apply for the same.  The High Court was, therefore, right in holding that the selection of 19 persons by the Board even through the requisition was for 8 posts only, was not legally sustainable.


Selection Board cannot relax the standard of physical fitness prescribed – Selection of persons who fail to qualify the items prescribed for the post is illegal.

Cases referred:

1. 1985 (3) SLR 200 (SC Ashok Kumar Yadav v. State of Haryana, 

2. 1990 (3) SCC 655  District Collector & Chairman, Vizianagaram Social Welfare Residential School Society, Vizianagaram v. M.Tripura Sundari Devi,.

3. 1991(1) SLR 176 (SC) Vikram Singh v. The Subordinate Services Selection Board, Haryana,.

4. 1991 (1) SLR 546 (SC) Mohinder Sain Garg v. State of Punjab.

***

1993 (2) SLR 757

Asha Mehta v.State of Punjab (Pb. & Hry.)

Constitution of India, Article 14 – Punjab Civil Services (Judicial Branch) Rules 1951, Rules 7 and 8 – Examination – Recruitment to Punjab Civil Service (Judicial Branch) – Written test and interview – Written test comprising of five papers – Candidate obtaining less than 33% marks in a particular paper not given credit for those marks – Petitioner having 32.5% marks in English paper and claiming that the same should be rounded off to 35% and credit be given to her – Marks to be extent of 0.5% rounded off in making appointments of lecturers – Held that different criteria cannot be applied for different posts and 32.5% marks of petitioner be rounded off to 33% and she be called for interview by the Punjab Public Service Commission.












(Para 6)

***

1997(5) SLR 133

Kuldip Singh v. State of Punjab (Pb. & Hry.)

A. Constitution of India, Article 16 – Punjab Civil Services (Judicial Branch) Rules, Rule 7 – Appointment/Interview/Rounding off Marks/Competitive Examination – Rounding off fraction of marks obtained in the written competitive examination for bringing a candidate into the field of choice for selection to the post is not warranted by law unless the rules governing the selection specifically provide in this regard [Asha Mehta, Deep Singhs' case over rules].

B. Constitution of India, Articles 136 and 141 – Precedent/Doctrine of Merger/Special Leave Petition – Special Leave Petition dismissed in limine by Supreme Court – It cannot be said that there has been declaration of law by Supreme Court – Order appealed against does not merge in the order of Supreme Court.

C. Constitution of India, Article 16 – Punjab Public Service Commission (Judicial Branch) Rules – Interview/Short listing of candidates – Public Service Commission has got the right to short list the candidates on the basis of marks and on higher education or technical qualifications.
(Para 18)

J U D G M E N T

CWP NO. 12923 & 14279 OF 1994

JAWAHAR LAL GUPTA . J  (ORAL)


The petitioners in these two cases were candidates for recruitment to the Punjab Civil Service (Judicial Branch).  The appeared in the competitive examination held in October, 1993.  They were not called for interview on account of the fact that they failed to secure the requisite percentage of marks either in to secure the requisite percentage of marks either in a paper or in the aggregate.  The petitioners pray for the issue of a writ in the nature of mandamus directing the respondents to give them the benefit of "round off" the marks.  Reliance has been placed o the decision of a learned single Judge in Asha Mehta V. State of Punjab and another, 1993(3) R.S.J.I. and a decision of the Division Bench in Civil Writ Petition No. 1112 of 1996 decided in March, 1996 (Rajeev Kumar V. State of Punjab).  The decision in Asha Mehta's case (Supra) was affirmed by their Lordships of the Supreme Court vide order dated November 9, 1995.


On the other hand, learned counsel for the respondents has pointed out that the claim for rounding off the marks has been rejected by at least three Division Bench decisions of this Court.  The first of these decisions is in Harbhajan Singh Kundel V. The *State of Punjab and another (Civil Writ Petition No. 4527 of 1993) which was decided on May 3, 1993.  Thereafter, the matter was considered by another Division Bench in Civil Writ Petition No. 821 of 1996 (Shiv Kumar V. State of Haryana and another) which was decided on June 30, 1996.  The decision in Shiv  Kumar's case (Supra) was followed by another Division Bench in Sanjiv Kumar V. The Punjab University (Civil Writ Petition No. 12663of 1995) decided on April 9, 1996. In Harbhajan Singh Kundel case (Supra) the benefit of rounding off was denied on the ground that the rules which lay down the condition of eligibility for being called for the interview contained a positive prohibition "from calling candidates for interview who had not obtained at least 50 per cent qualifying marks in the aggregate of all the written papers ...................."  In Shiv Kumar's case (Supra), the Division Bench observed that if the benefit of rounding off was given to the candidates, a person securing 550.9 marks shall be brought at per with another securing 561 marks.  This would make two un-equals equal.  The Bench held that in competitive selection, the benefit of rounding off could not be given.  The view in Shiv  Kumar's case (Supra).  These judgments were not brought to the notice of the Division Bench which decided Rajeev Kumar's case (Supra) 


Mr. Jasbir Singh, learned counsel for the petitioner, submits that the Punjab Public Service Commission has been consistently following the practice of giving benefit of rounding off the marks to candidates appearing in various competitive examinations.  Can it do so?  In a competitive selection, the inter se merit of candidates has to be determined on the basis of the marks actually secured by them and not giving benefit of grace marks or by rounding off the marks as a result of which a person with lesser marks is brought at per with another securing higher marks.  It makes two un-equals equal which would be violative of guarantee of equality as enshrined in Articles 14 and 16 of the Constitution.  That is the rationale behind the decisions in the cases of Harbhajan Singh Kundel, Shiv Kumar and Sanjiv Kumar.   Still further, the action of the Commission in granting kind of marks to candidates appears to be is violation of the rules.  If a rule requires that no candidate who fails to secure a particular percentage of marks shall be eligible to be appointed or even allowed to appear in the viva voce test, the Commission cannot without any provision in the Rules relax that qualification or make the candidates eligible by giving him the benefit of rounding off the marks.  This would be an infraction of the rule.


The issue that arises in these cases is of significance.  It is of general importance. There is a conflict in judicial opinion.  In this situation, it appears in the fitness of things that these cases be placed before a Full Bench for authoritative decision.                 


Accordingly, it is directed that the papers of these cases may be placed before Hon'ble the Chief Justice for constitution of the Full Bench.

J U D G M E N T

K. SREEDHARAN  C.J.


These two writ petitions have come before us on a reference made by one of the learned Judges of this Court.


The issue referred is as to whether the Public Service Commission in deciding the merits of a candidate is justified in grating the benefit of more marks by rounding off the marks obtained in the examination.  Learned Judge doubted the correctness of the decision rendered by this Court in Asha Mehta Vs. State of Punjab and other 1993(3) RSJ 1 and that of a Division Bench in CWP NO. 1112 of 1996.  These decisions strike a different note from those in CWP Nos. 4527/1993, 821/1996 and 12663/1995.  For proper understanding of the issue involved in these cases, it is necessary to refer to the bare facts of the cases.


Petitioners in these cases were candidates for the post of PCS (Judicial).  In pursuance to the Notification issued by Public Service Commission, Punjab, petitioners submitted applications for the said posts.  They satisfied the eligibility criteria fixed in the Notification.  They were called for competitive examination which was held in October 1993.  Their names did not appear in the list of candidates eligible for being called for interview.  In the case of petitioner in CWP No. 12923/94, 347 marks were awarded to him out of total of 900 marks.  In assessing the total marks, 65 marks obtained by him out of 200 in Criminal Law paper (III) was excluded because he did not secure 33% marks set up for the subject.  65 marks out of 200 works out to be 32.5% point five (.5%) percent and above should be made whole number by rounding off.  It is so rounded off, 32.5% is to be treated as 33% and thereby he is eligible for being called for interview.  This method was not resorted to by the Public Service Commission.  Consequently, petitioner inter alia prays for issuance of a writ of mandamus directing the Public Service Commission to round off fraction of marks secured by him in Criminal Law Paper (III) as 33% and call him for interview for selection to PCS (Judicial).


Petitioner in CWP No. 14279 of 1994 secured 446 marks out of 900.  As per Rule, no candidate shall be called for viva voce test unless he obtained at least 50% qualifying marks in the aggregate in all the written papers.  Since, he did not get 450 marks out of 900, he was treated as not eligible for being called for interview.  446 marks out of 900 works our at 49.5% marks.  The argument is that .5% should be rounded off to the next whole number.  When the marks obtained by the petitioner is so rounded off, it comes to 50%.  Thereby, he becomes eligible to be called for interview.  By this method petitioner gets the benefit of 4 more marks.  On this basis, he prayed for assurance of a writ of mandamus directing the Public Service Commission to treat him as having secured the minimum requisite marks for being called for interview.


Detailed written statements have been filed by the Public Service Commission, Punjab disputing the claims put forth by the petitioners in these writ petitions.  It is contended in the written statements that in PCS (Judicial Branch) Rules, 1951, there is no provision allowing fraction of marks to be rounded off.  Petitioner in CWP No. 12923 of 1994 filed in Criminal Law paper since he had obtained 65 marks as against the required 66 marks.  The marks obtained by him in criminal law paper is not to be converted into percentage and then to be rounded off to the next whole number.  Candidates were required to attempt 10 questions in criminal law paper (III) and each question carried 20 marks.  Contention raised by the petitioner is that candidates were to attempt 9 questions carrying 180 marks alone, is incorrect and all candidates did in fact attempt 10 questions. Decision in CWP No. 4527/1993 is an authority for the proposition that fraction of marks are not to be rounded off.  Written statement concluded by stating that petitioner is not entitled to any of the relief's asked for.


Before dealing with the issue raised before us, we consider it worth while to refer to the provisions of Punjab Civil Service (Judicial Branch) Rules relating to the examination of candidates.  Part 'C' of the Rules deal with examination of candidates.  Rule 7 of the Rules was brought into existence by Notification No.GSR35/Const/Art.234    and 309/Amd(25)/91 dtd 04.06.1991.  It reads;

7(1)  No candidate shall be credited with any marks in any paper unless he obtains at least thirty three per cent marks in it.

7(2) No candidate shall be called for the viva-voce test unless be obtains at least fifty per cent qualifying marks in the aggregate of all the written papers:

       

Provided that the candidates belonging to Scheduled Castes, Scheduled Tribes and Backward Classes categories shall be called for the viva-voce test if they obtain forty-five per cent qualifying marks in the aggregate of all the written papers.

7(3)  The minimum qualifying marks in the language paper Punjabi (Gurmukhi Script)shall be thirty-three per cent.  The standard of language paper will be that of Matriculation Examination of the Punjab School Education Board or its equivalent. 

8.
The merit of the qualified candidates shall be determined by the Punjab Public Service Commission according to the aggregate marks obtained in the written papers and viva-voce;


Provided that in the case of two or more candidates obtaining equal marks, the candidate older in age shall be placed higher in the order of merit.


From the above rule, it is seen that each candidate should get at least 33% marks in each of the papers.  The aggregate marks obtained by the candidates should be not less than 50%.  This minimum limit is relaxed in the case of candidates belonging to Schedules Castes, Scheduled Tribes and Backward Classes to 45% in the aggregate.  Even candidates belonging to those categories should get at least 33% marks in each of the papers.  If the total marks for a paper is 100, the candidate should secure 33 marks in that paper.  Likewise if the total marks for the paper is 200, a candidate should secure 66 marks.  Candidate who has secured 65 marks as against 66 marks prescribed by the rule, wants to have the same converted into percentage 65 out of 200 works out to be 32.5%.  Thereupon, he wants the decimal to be rounded off because it is half percent.  By resorting to this course, 32.5% must be treated as 33% and thereby make him eligible for being called for viva-voce test.  In other words, by resorting to mathematical squabbling, 65 marks should be treated as 66.


As per Rule 7(2) quoted above, a candidate will got qualified to be called for viva-voce test if he secures at least 50% marks in the aggregate in all the written papers.  Total marks set up for written examination is 900.  So, a candidate should secure 450 marks in the aggregate in all the papers.  A candidate who secured 446 marks out of 900 is certainly not eligible to be called for interview.  He resorts to ingenuous procedure.  According to him, 446 marks out of 900 works out to be 49.55 percentage 55% is to be rounded off to the succeeding whole number.  In this way, he wants to be treated as one who has secured 50% marks.  By this method, he gets the benefit of four marks in the aggregate.  This argument is quite attractive, but according to us, it will result in granting premium for the failure.  A candidate who failed in getting the requisite marks is to get the deficiency made good and then to enter into the field of choice by getting himself called for vice-voce test.


If the argument advanced by the counsel representing the petitioners is accepted, it will lead to an absurd situation as described herein below:

Take the case of a candidate who has secured 65 marks as against 66 in two subjects. In those two subjects, he wants the marks secured converted to percentage.  Thereby the marks secured will become 32.5%.  Then it is to be rounded off making it 33%. Consequently, he gets advantage of two marks in two papers and gets through in both papers.  Thereby he may secure 446 marks cut of 900 in the aggregate.  The marks stained in the aggregate when converted into percentage, it will make 49.55% to be rounded of to 50%.  Then he gets another advantage of four marks in the aggregate. Result of this process is that he can get benefit of 2 marks in two papers and thereafter another four marks in the aggregate to make him eligible for being called for interview/viva-voce test.  At the interview, if he secures high percentage of marks, he may even top the list.  This will allow him to have an undue advantage over the meritorious students who secured pass marks in all the papers and obtained 50% marks in the aggregate in all the papers. 


Rule 7(1) in unmistakable terms state that a candidate should get at least 33% marks in each of the paper.  33% is the rock-bottom marks fixed therein.  So also, the rock-bottom for being called for viva-voce test is 50% marks in the aggregate in all the papers.  According to us, the rule does not envisage the possibility of making eligible a candidate who did not secure 33% marks in each paper and 50% in the aggregate for being called for viva-voce test.  33% of 50% as the case may be, is not to be assessed on the basis of rounding off the percentage of marks.


If the marks and not the percentage is rounded off, the premium will not go to this shocking extent a person who secured 65.5 marks in a paper may claim the benefit of rounding it off to the next whole number.  The result of such procedure may not be that shocking as the rounding off the percentage of marks.  If rounding of the actual marks alone is resorted to, then a person who secured 449.5 marks or above, alone will be entitled to be considered as having secured 450 marks.  In such a situation, the total merit a candidate may secure in the situation detailed above is of one or maximum two marks.   Even such a benefit should not be granted in competitive examination where academically qualified persons are competing for competitive posts.  In this world of high competition even 0.1 percentage of marks counts a lot. 


In Asha Mehta Vs. State of Punjab and another 1993(3) RSJ 1, learned Single Judge of this Court allowed a candidate who secured 65 marks put of 200 to be treated as having obtained 33% marks by rounding it off.  Principle of rounding off the marks was resorted to by the learned Single Judge because of the assertion made by the petitioner before him that Public Service Commission was adopting the procedure of rounding off the marks in the case of selection to the post of Lecturer.  No rule of the Public Service Commission was placed before us which allows the Commission to round off the marks for selection to any post within their purview.  Learned Advocate General, Punjab the appeared in this case on behalf of the Public Service Commission and the State asserted that no rule relating to recruitment to any post provides for rounding off the percentage of marks for selecting – candidates to any post.  Be that as it may, selection to the post of P.C.S.(Judicial)  is governed by special rules.  They do not allow rounding off percentage of marks.  In the light of the specific provisions in the rules, this court was not justified in directing the Public Service Commission to round off the percentage of marks and then to treat the candidate as one who has become eligible for being called for viva-voce test.            

 The learned Single Judge in the judgment observed:-

"There are two candidates from Punjab University, one getting 300 out of 600 and the other getting 298 out of 600 marks.  In-terms of percentage, first one gets 50% whereas the second one gets about 49.7%.  Both would be held eligible. What is the difference if the Commission itself takes the examination and awards to one candidate 300 marks out of 600 and to the other 298, why in that case the criteria of rounding off should not be adopted"?  

This observation was made while comparing the principle of rounding off adopted by the Commission in the case of Lecturers and not resorting the same procedure in selecting candidates to PCS (Judicial).


According to us, the above example given by the learned Single Judge itself brings out injustice to be meted out to meritorious candidates by rounding off the percentage of marks.  This will result in more disadvantage to the meritorious candidates when we come across the provision to Rule 8 of the Punjab Civil Services (Judicial Brach) Rules.  As per that proviso, in case two or more candidates obtain equal marks, the candidates older in age should be placed higher in the order or merit.


Decision in Asha Mehta's case (supra) was taken up in letters patent appeal, Division Bench dismissed the same without expressing any opinion on merits.  It was then taken to the Supreme Court in Civil Appeal No. 3863of 1993.  The Apex Court dismissed the Special Leave petition observation;


"a question whether 32.5% marks could be rounded off to 33% is purely an arithmetical calculation, a procedure which the Public Service Commission in fairness has been adopted in all other cases.  The High Court had noticed this aspect of the matter and also relied upon earlier precedent in support thereof.  In that view of the matter, we do not think that it is a fit case for interference under Article 136 of the Constitution.  Appeal is dismissed.  No costs". 


This decision of the Apex Court cannot in our considered view be treated as one approving the judgment of the learned Single Judge.  Supreme Court in the order quoted above did not lay down any law which is to be treated as precedent.  Statements on matters other than law have no binding force.  Reference may be made to Municipal Committee, Amritsar Vs. Hazara Singh AIR 1975 SC 1087.  In that case, their Lordships have categorically stated that decisions which are essentially on questions of fact cannot be relied upon as precedents for decision of other cases.


When a special leave petition is dismissed, it cannot be said that there has bee a declaration of law by the Supreme Court coming under Article 141 of the Constitution of India.  Further Civil Appeal No. 3863 of 1993 was moved before the Supreme Court not by invoking any right of appeal.  Article 136 of the Constitution of India contemplates only a petition for special leave to appeal which is in the discretion of the Court.  When an appeal filed invoking the provisions of Article 136 of the Constitution is dismissed, it cannot be taken that the order passed by the High Court merges into that of the Supreme Court (Reference may be made to the decision in L.M. Navakhara Vs. Keshavrao Eknathsa Tapar AIR 1993 SC 2596).  In this view of the matter, decision of the Supreme Court in Civil Appeal No. 3863 of 1993 referred to above, cannot be treated as one approving the decision in Asha Mehta's case (Supra).


Learned counsel representing the petitioners brought to our notice decision of a Division Bench of the Court in Raj Deep Singh Vs. State of Punjab 1996(4) Service Cases Today 383.  In that case, two vacancies against seats reserved for freedom fighters were not filled up because none qualified the eligibility conditions of securing 100 marks out of 200 in the entrance test.  Petitioner therein secured 99.5 marks. It was directed to be rounded off as 100 out of 200.  Thereby petitioner was found eligible for admission to the course.  Bench observed.  "If it is less than half mark, it has to be rounded off to the lower figure.  Marks in points are only relevant where the admission is to be given on the merit inter se between the students.  For the purpose of eligibility, they are required to be rounded off".  We are not in a position to agree with this observation.  Take a case where against one vacancy two candidates were contesting, one having secured 100 marks cut of 200 and another 99.5 out of 200.  By resorting to rounding off method, second man is also treated as having secured 100 marks out of 200.  In case, if the candidate who gets the benefit of rounding off, is older than the other, he will get higher rank.  Consequently, he will have to be admitted to the course.  This will result in doing injustice to the candidate who secured 100 marks in the examination.  It will also amount to treating persons who are dis-similar.  Similarly, un-likes not to be treated alike.  A person who secures more marks in the examination must be treated as more meritorious than the one who secured lesser marks.


Learned counsel representing the petitioners advanced an arguments that by rounding off the percentage of marks obtained by the petitioners, they are not being selected to the post, but they are only becoming eligible for being called for viva-voce test.  On account of tails, no injustice is being caused to another candidate and, therefore, the prayers made in these writ petitions are to be allowed.  We are not at all impressed with this argument.  Persons who are not eligible for being called for viva-voce test interview are not to be made eligible and allowed to take part in the part viva-voce test.  It will certainly result in un-equals being treated as equals.


Public Service Commission has got the right to short list candidates on the basis of marks and no higher education or technical qualifications.  This position is settled by the Apex Court in the decision in Madhya Pradesh Public Service Commission Vs. Nouneet Kumar AIR 1995 SC 77.  To call more candidates for viva voce test so that Public Service Commission will be able to get talented candidate is not an appealing argument.  The argument that more are to be called for viva voce test to further public interest is according to our considered view, only to be stated to be rejected.  The acceptance of the argument that more candidates are to be called for viva voce test by rounding off percentage of marks will result in justice to meritorious candidates and result in clear error of law which no Court can support.


From the above discussion, it follows that law stated by the learned Single Judge in Asha Mehta's case (Supra) and that by the Division Bench in Raj Deep Singh's case (supra) do not represent the correct law.  We disapprove the same.  Method of rounding off percentage of marks obtained in the written examination for bringing a candidate into the field of choice for selection to a post is not warranted by law.  We are also of the considered view that for selecting candidates to any post on competition marks obtained in the examination/test is not to be rounded off to the next whole number unless the Rule governing the selection specifically provides for the same.

In view of what has been stated above, we find no merit in these writ petitions.  They are accordingly dismissed.  However, we make no order as to costs.
***

Weightage of 10% Marks to rural Candidates

ILR 1999 KAR 1814

W.P.No.13157/1998 dated 11th November 1998

Basavaraj Nagoor Vs. State of Karnataka & Another


Rule 3B of the Karnataka Civil Services (General Recruitment) Rules 1977 which provided for giving weightage of 10% marks to the rural candidates in giving public employment has been struck down by the High Court as unconstitutional.

Cases referred:

1. AIR 1975 SC 563 – State of Uttar Pradesh V. Pradip Tandon

2. AIR 1982 SC 1301 – State of Maharashtra vs Raj Kumar

3. (1984) 4 SCC 296 – Suneel Jatley vs State of Haryana

4. 1995 Supp (2) SCC 235 – V.N.Sunanda Reddy vs State of Andhra Pradesh


Writ Appeal No.5807/1999 preferred by the State Government against the above decision has been dismissed by the Division Bench as per judgment dated 26.11.99 which has been reported in ILR 2000 Kar. 870 State of Karnataka & Others Vs. Basavaraj Nagoor & Others.


SLP (Civil) Nos.2065-2084/2000 preferred by the State Government against the judgment of the High Court has been dismissed by the Supreme Court as per order dated: 14.2.2000.

ORDER

G.C.Bharuka, J.


The petitioner has appeared at the examination held on 30-8-1998 by Karnataka Public Service Commission for the Karnataka Civil Service Group ‘A’/ ‘B’ post, the result whereof is still awaited.  He has questioned the validity of Rule 38 read with Rule 2 (1) (mm) of the Karnataka Civil Services (General Recruitment) Rules, 1977 (in short to the Rural candidates in giving public employment under the State’s Civil Services.   

2.
Pursuant to the powers conferred on the State Government under Section 3 of the Karnataka State Civil Services Act, 1978 (Karnataka Act 14/1990), the State Government has made the Karnataka Civil Service (General Recruitment) (Forty-third amendment) Rules 1993, whereby it amended the Rules by inserting clause (mm) in sub-Rule (1) of Rule 2 defining ‘ Rural candidate’ and an independent Rule 3B providing for “weightage of marks to rural candidates’ in order to give preference to them in public employment.

3.
Subsequently, Clause (mm) in sub-rule (1) of Rule 2 and Rule 3B of the Rules were subjected to various amendments by the Karnataka Civil Service (General Recruitment) (Forty-third amendment) Rules 1996, Karnataka Civil Service (General Recruitment) (Forty-third amendment) Rules 1997, Karnataka Civil Service (General Recruitment) (Forty-third amendment) Rules, 1997,under notification dated 15-3-1996, 27-4-1997 and 6-12-1997 respectively.  The amended clause (mm) of sub-rule (1) of Rule 2 and Rule 3B of the Rules read thus:-

2(1)(mm).- ‘Rural candidate’ means a person who has studied in the State of Karnataka.

(i) from first standard to tenth standard where the qualifying examination prescribed for a post of SSLC or higher; or 

(ii) from first standard to qualifying examination, where the qualifying examination prescribed for a post is lower than SSLC.

in a school situated in an area/town other than the areas/towns specified in the Schedule.


Provided that where a student who has been admitted directly to any standard other than the first standard in accordance with the provisions of the Compulsory Primary Education Act, 1961, and has studied upto qualifying examination or upto the 10th standard as the case may be in a school situated in an area or towns other than the areas or towns specified in the schedule shall also be considered as Rural candidates under this rule.


3B Weightage of marks to rural candidates:-

(1) Not-withstanding anything contained in these rules or in the Karnataka Civil Service (Direct Recruitment by Selection) Rules, 1973 or in any other rules made or deemed to have been made under the Karnataka Civil Service Act, 1978 (Karnataka Act No. 14 of 1990) in all direct recruitment to (any of the posts) in the State Civil Services, in respect of a rural candidate, a weightage of:-

(i) Ten percent shall be added to the percentage of marks secured in the:-

(a) qualifying examination where the selection is based upon the marks secured in the qualifying examination;

(b) qualifying examination where the selection is based upon the marks secured in the qualifying examination and interview;

(c) competitive examination or in the competitive examinations and interview/viva-voce, as the case may be, where the selection is based upon marks secured in the Competitive examination or in the Competitive examination and interview/viva-voce.”

(ii) Ten percent of the marks secured in the interview shall be added to the marks secured in the interview where the selection is made on the basis of the marks secured in the interview.

Provided that no weightage shall be allowed to a rural candidate for whom a rural weightage has already been allowed in accordance with the rules of recruitment specially made in respect of any service or post.’’

4.
Learned Counsel appearing for the petitioner has questioned the constitutional validity of the impugned Rules providing for giving of extra 10 % marks to the rural candidate in order to give them weightage over the otherwise better merited candidates for giving preference in public employments being violative of the fundamental rights of equal opportunities enshrined under Article 14, 15 and 16 of the Constitution of India since according to him no classification based on residence in a particular area for a given period can form a permissible class for the purpose of any of the equality clauses in the Constitution. In support of his submission, he has relied on the decisions of the Supreme Court in the cases of STATE OF UTTAR PRADESH, vs PRADIP TANDON, STATE OF MAHARASHTARA vs RAJ KUMAR and SUNEEL JATLEY vs STATE OF HARYANA.

5.        Learned Advocate General appearing for the State of Karnataka has submitted that the candidates hailing from rural areas surely form a well defined class in themselves for the purposes of Article 14, 15 and 16 of the Constitution of India and the Sate is justified in giving preference to them in public employments by adding 10 % to the marks scored by them in the qualifying and entrance test or the interviews as a ‘rural weightage’ so that they may have proper representation in such employments.  He has placed reliance on the statement made in the counter affidavit by the Under Secretary to the State Government wherein he has stated that the impugned rules have been made by taking into consideration the environment and the educational facilities available in rural areas as compared to those in urban areas and further to enable the rural candidates to compete with the candidates coming from urban areas for the purpose of direct recruitments to the posts in civil services of the State.

6.
The original government file pertaining to making of the impugned Rules, the Cabinet decision and opinion of the law department and Cabinet Secretary have also been made available to me for my perusal.  On perusal thereof, I find it advisable to quote one paragraph from the Cabinet note dt. 21-1-1997 prepared by the Secretary to the Government, Department of Personnel and Administrative Reforms, which is quite eloquent on the issue.  It is to the effect.-

“ As already opined by the Law Department, providing rural weightage may not stand the test of Constitutional validity and legal scrutiny.   Further, without any statistical data or material, it may be difficult to sustain such a provision when questioned in the courts.  Frequent enhancement may in itself give room for this issue being challenged.   Thus, it may not be possible to defend the initial action taken by the Government in providing rural weightage but also the frequent enhancement could be the cause for setting aside the whole concept of rural weightage.’’

7.
Neither, in the counter affidavit nor independently, any material has been placed before this Court to show that the entire population covered by the definition “Rural Candidate” constitutes socially and economically a backward class of citizen for the purposes of Article 16 (4) or they are entitled for any weightage, relaxations, concessions or privileges in public appointments en mass forming a backward class of citizen which, in the opinion of the State, is not adequately represented in the services of the State.  As a matter of fact, as extracted from the Government note, what to talk of at the time of taking initial decision in the year 1994 when the original impugned rules were incorporated, even till this day, no dates of whatsoever worth, are available on record either to justify the backwardness of the rural candidates or that persons coming from the rural areas do not have adequately representation in services under the State.

8.
To my mind, the questions raised at the Bar are no more reintegrate since the law on these questions has already been settled by the Supreme Court long back but unfortunately, still the political executives in order to appease/lure the voters and enrich their vote banks, despite having the full knowledge about the declaration of law by the Apex Court, have ventured to incorporate a constitutionally invalid rule like the impugned one depriving many merited candidates of their fundamental rights to employment and livelihood.  I feel that a Government, acting under the solemn oath to preserve the supremacy of the Indian constitution and rule of law, should have acted with little more care and restraint instead of being swayed away with unconstitutional populistic measures.

9.       In Pradeep Tandon’s case (supra), the question which had fallen for consideration before their Lordship of the Supreme Court was as to whether the instructions framed by the State in making reservation in favour of the candidates from Rural Areas.  Hill Areas and Uttrakhand were constitutionally valid? In this case, on behalf of the State Government, it was contended by the learned Attorney General that the people of rural areas are normally socially and economically backward and so they constitute a well defined class within the meaning of Article 15 (4) of the Constitution of India.   It was also contended that because of their common trades, occupation and residence in rural areas they are recognized as a separate class in the Indian Society and are commonly known as “ Rural People”.    However, the Supreme Court rejected the said plea by holding that (pr. 25, 26):-

“25.   Some people in the rural areas may be educationally backward, some may be socially backward, there may be a few who are both socially and educationally backward, but it cannot be said that all citizens residing in rural areas socially and educationally backward.

26.       80 percent of the population in the State of Uttar Pradesh in rural areas cannot be said to be a homogeneous class by itself.   They are not of the same kind.   Their occupation is different.  The standards are different.   Their lives are different.   Population cannot be a class by itself.   Rural element does not make it a class.  To suggest that the rural areas are socially and educationally backward is to have reservation for the majority of the State.”






(emphasis supplied)

10.   Subsequently, in Raj Kumar’s (supra), the recruitments rules, like the one under challenge, were under judicial scrutiny before the Supreme Court.   In this case also, the State Government had made provision for giving 10 % rural weightage to the candidates having passed SSC from rural areas.   Their lordships have held that “giving of weightage to the rural candidates would virtually convert the merit into demerit and demerit into merit and would be per se violative of Article 14 of the Constitution as being impermissible classification.   The rule of weightage as applied in this case is manifestly unreasonable and wholly arbitrary and cannot be sustained.”   In this case, their Lordships have found themselves in complete agreement with the opinion expressed by the High Court which according to them had laid down the correct law and was thus fully approved.   The High Court observed that:-


“ On the contrary, it places a rural candidate in an advantageous position by a sheer accident of his passing the SSC Examination from rural area.”


“…..Here we are faced with a problem that a candidate by sheer chance of his appearing and passing the examination from rural area gets an advantage over all others by arbitrary addition of ten per cent of marks which, as we have indicated above, has no reasonable nexus or connection with the object of getting the best candidates suitably adapted to rural life.”

11.     Similar question regarding validity of a rule providing for giving weightage to the rural candidates in professional colleges had arisen in Suneel Jatley’s case (supra), which was also declared to be constitutionally impermissible.   In this case, the Apex Court apart from relying on its earlier judgment in the cases of Pradeep Tandon (supra) with approval have given some additional reasonings for taking the said view.   These reasons aptly and squarely apply to the present case in order to counter the claim of the State.  The Supreme Court in paras 11 and 12 of the judgment has held that:-

“11.   Assuming that the decision in Pradip Tandon case does not conclude the point as herein raised, the differentia on which the classification is founded appears to us arbitrary and irrational.   How arbitrary and irrational it is, can be demonstrably established.   In order to take advantage of the reservation students from nearby urban areas can join common rural school on the periphery of urban agglomeration.   And all rural schools without an exception cannot be condemned as ill-housed, ill-stated and ill-equipped.   Agriculture in Haryana has been a very profitable pursuit and standard of life of average farmer in rural area has gone up compared to middle class and industrial workers and the slum dwellers whose children will attend as a necessity urban schools.   And yet the better placed will enjoy reservation.   Further the basis of classification based on education upto eighth standard is wholly irrational.   And it has no nexus to the object sought to be achieved, of providing extra facility to students coming from rural schools to enter medical college.

12.      What was the object sought to be achieved by the classification?  It was said that students taking education in common rural schools from first to eight standard are at a comparative disadvantage to those taking education in urban schools in the same standards.   The comparison in our opinion is fallacious for the reason that the same Government prescribes standards of education, equipment, grants and facilities including the qualification of the staff for being employed in urban and rural schools imparting instructions from first to eight standard.”



(emphasis supplied)

12.       What has been said by the Supreme Court in respect of State of Haryana is no less true in respect of the State of Karnataka as well.   The “Status Report on Elementary Education” published by the Education Department of the Government of Karnataka in September 1996 reveals that out of Rs.12, 33, 915.00 lakhs representing the total State budget for the year 1996-97, Rs. 1,82,660.50 lakhs, which is 14.80 % had been earmarked for being spent on education.   Out of the said amount, Rs.99,454.05 lakhs and Rs. 58,084.15 lakhs was meant for primary and secondary education respectively.  The report further states that all steps have been taken to open primary schools in area having a population of more than 300 inhabitants and more than 95 % of the children have a primary school within a radius of 1 K.M.  from their place of residence.   According to the report, there are in total 42,479 lower and higher primary schools in the State providing for free and compulsory education for the children in the age group of 6-14 years.

13.      It is also of importance to note that the imparting of education right from first standard is being regulated in this State under various statutory provisions.    Now, a consolidated Act called the Karnataka Education Act, 1983 is in force whereunder rules have been framed making those applicable uniformly to all the schools situated in the Sate of Karnataka irrespective of the fact whether the areas are rural or urban.  These rules are Karnataka Private Education (Discipline and Control) Rules, 1978 providing for qualification of teachers, their mode of recruitment and service conditions.  Even for standard-VII and below, the Government has framed the statutory rules known as District Level Seventh Standard Public Examination Rules, 1997 providing for uniform examinations.   The other Rules in the area are the Grant-in –Aid code, the Karnataka Educational Institutions (Classification, Regulation and Prescription of Curricula etc.,) Rules, 1995 and the Karnataka Educational Institutions (Classification and Registration) Rules, 1997.

14.    For the aforesaid reasons and keeping in view the judgment of the Supreme Court in the above referred case of Sunnel Jatley, it is difficult to accept that the students who had read in the rural schools have in any manner suffered any disadvantage in the matter of acquiring school level education.  But, even otherwise, as held by the Supreme Court, such a classification per se is constitutionally impermissible.

15.     The judgment in the case of State of Rajasthan Vs Raj kumar has been followed with approval by the Supreme Court in its later judgment in the case of V.N.SUNANDA REDDY vs STATE OF ANDHRA PRADESH.   In this case, the Apex Court has held the rule framed by the State Government providing for addition of 5 % of the total aggregate marks to the assessment of Telugu medium candidates in recruitment to public posts, to be violative of Articles 14 and 16 of the Constitution.   The Apex Court has held that (at p. 245/a).

  
“This would weed out best available candidates from the open market and would impair the efficiency of administration.   It deserves to be pointed out that even while making reservations for members of the Scheduled Castes and the Scheduled Tribes as permitted by Article 16 (4) of the Constitution, efficiency in administration is required to be borne in mind, as enjoined by Article 335; and it is principally this requirement which led the nine-judge Bench of this Court in the Mandal Commission case to hold that reservation cannot exceed 50 %.   This aspect shall have to be borne in mind, a fortiori, here as the weightage to be given has no constitutional sanction.”

 





(emphasis supplied)


16.     For the aforesaid reasons, the impugned Rule 3B of the Karnataka Civil Services (General Recruitment) Rules, 1977 providing for ‘weightage of marks to rural candidates’ is declared as void in terms of Clause (2) of Article 13 of the Constitution of India which prohibits the State from making any law taking away or abridging the rights conferred under part III of the Constitution of India which including the right of equality enshrined in Articles 14, 15 and 16 of thereof.

17.    I expect that the law declared by the Supreme Court will be duly honoured by the Sate Government by fore bearing from granting rural weightage in respect of admission to educational institutions as well.

18.  Any how, it is clarified that as held in Sunanda Reddy’s case (supra), notwithstanding the above declaration, the appointments of persons already made on the basis of ‘rural weightage’ and who are working on their posts will not be disturbed and their appointment will not be adversely affected because of the present judgment.

19.     The writ petition is accordingly allowed.  Anyhow, there will be no order as to costs.
***

Supreme Court of India

Civil Original Jurisdiction

Writ Petition No.463 of 2002

Vithal and Others    V/s   State of Karnataka

ORDER


These writ petitions have been filed by the petitioners who have been denied their claims for reliefs they were entitled to on the basis of a decision of this Court in the matter of Sreedhar S v/s State of Karnataka and in Civil Appeal No.7105 of 2001 and other connected appeals.  The decision of this court was relied upon by the writ petitioners, was in respect of an order passed by the High Court of Karnataka setting aside an interim order which had been passed by the High Court during the pendency of the appeals before it.


The decision of the Karnataka High Court arose out of Writ Petition s which had been filed challenging Rule 3(B) of the Karnataka Civil Services (General Recruitment) Rules, 1976 by which weightage was granted in favour of a rural candidate.  The Writ Petitions were allowed and the Rule was struck down as being unconstitutional by the learned single Judge. The judgment of the learned Single Judge was delivered on 11.11.96.  While allowing the Writ Petition s the Single Judge directed that those appointments which had already been made in accordance with the impugned Rule would not be disturbed.


The State Government appealed from the decision of the learned Single Judge.  During the pendency of the appeal, the Division Bench passed an interim order dated 4.12.1998 staying the operation of the order of the learned Single Judge subject to the following (1) selections/appointments made thereafter would be subject to the decision in the appeal, (2) the appointing authority before giving the order of appointment to a candidate having rural weightage was required to obtain an undertaking from the candidate that the appointment given would be subject to the decision in these proceedings pending before the High Court and (3) that the candidate would have no right to the post in the event the order of the learned Single Judge was upheld.


During the pendency of the appeal, the appointments were made in compliance with the interim order of the appellate court.  All appointees gave undertakings as specified in the interim order and were perfectly aware that their appointments were subject to the decision in the pending appeal.  The appeal was ultimately dismissed by the Division Bench of the High Court on 26.11.99.  However, while affirming the decision of the learned Single Judge that Rule 3(B) of the Karnataka Civil Services (General Recruitment) Rules 1976 was ultra vires, the Division Bench directed that those persons who had been appointed during the pendency of the appeal till the date of the Division Bench's decision namely 26.11.99, on the basis of their rural weightage, would continue in service.


Some of the candidates who had been superseded by the appointees with rural weightage, approached this Court challenging the confirmation of the order passed by the Division Bench insofar as it allowed the appointees with rural weightage whose appointments were subject to the outcome of the appeal, to continue in service.  This Court disposed of the appeals including the appeal being ca.No.7105 of 2001 on 11.10.01 holding that the directions of the Division Bench of the High Court allowing the appointees with rural weightage to continue in service despite their having been appointed only pursuant to the interim order passed by the Division Bench were unsustainable in law.  Those directions of the Division Bench of the High Court in relation to appointments made during the pendency of the appeal and also the conditional selections made on the basis of rural weightage were accordingly set aside.  This Court, however, made it clear that if any of these appointees are otherwise entitled to be appointed even after excluding the weightage given under Rule 3(B) judgment will not operate to debar them from being appointed. In view of this decision, WP (C) No.365/1999 was dismissed as withdrawn.


On 5th November 2001, the High Court of Karnataka after having considered this court's decision dated 11.10.01 issued a Notification showing a list of Civil Judges (Junior Division) who had been appointed after review the benefit of rural weightage and who after rural weightage marks were excluded did not qualify for selection and appointment as Civil Judges (Junior Division).  The Notification also stated that these Civil Judges (Junior Division) whose names were so listed were relieved from service and they were directed to hand over the charge of their present post to the officers mentioned against their names.  In the list of officers given in the Notification dated 5.11.01 (referred to hereafter as the 'first Notification', there are 26 officers mentioned.


Several interlocutory applications and review applications were filed by the persons who has been appointed pursuant to the interim order passed by the Division Bench of the High Court as well as by the State Government.  The interlocutory applications as well as the review applications were dismissed by this Court on 26.11.01.  After recording that the Court was not inclined to entertain any of the applications so filed, the Court specifically directed that:

The review petitions as well as I.A.s are dismissed.  If any person no being a party to the same is aggrieved by any order of this Government pursuant to our Judgement it would be fresh cause of action which he can assail in an appropriate forum.

(In review petitions) Needless to mention judgment of this Court bind the parties in the proceedings"


This order was not intended to reopen the issue which has been decided by this Court on 11.10.01.  The "right" of the review petitioners was to approach the Court after the Government issued an order pursuant to the decision dated 11.10.01 if the review petitioners were otherwise aggrieved by the same.  Naturally, no grievance could be ventilated on the basis of the issues which had been concluded on 11.10.01.  This rule granting rural weightage has been struck down and this Court had come to the conclusion that only these appointments which were made up to the date of the learned single Judge's decision would be continued and no further appointments on the basis of the Rule 3(B) would be considered to have been validly made.


However, appearing to treat the entire issue at large again the High Court issued a Notification on 6.2.2002 (referred to hereafter as 'the second Notification') by which the High Court set aside the first Notification observing, that the officers who had been removed by the first Notification were reinstated by virtue of this Court's clarification dated 26.11.02.  Therefore, the first Notification which had been issued pursuant to this Court's decision dated 11.10.01 on the substantive appeal was withdrawn on the basis of the "clarification" dated 26.11.01.


We have already made it clear that the High Court's reading of the clarification was entirely incorrect.  Indeed, it is not in dispute that each of he persons who have got the benefit of the second Notification were appointed during the pendency of the appeal before the High Court and all of them had given undertakings in terms of the interim order passed by the High Court. They, therefore, knew that their appointments were precarious and subject to the outcome of the appeal.  The decision in the appeal having gone against them, they are bound by the undertaking given to Court and cannot now contend otherwise.


The Writ Petitioners are those who were successful in the examinations which were held for the post of Civil Judges (Junior Division) in 1998.  In the merit list, the four Writ Petitioners have been shown as against serial Nos.56, 65, 77 and 81.


According to the Writ Petitioners the persons whose names were listed in the first and second Notifications had not right to continue in service as they wee disqualified from being appointed as Civil Judges by virtue of the order of this Court dated 11.10.01.  Therefore, the Writ Petitioners were entitled to be considered for appointment.


The learned counsel appearing on behalf of the High Court has stated that the High Court has acted bonafide on a mistaken interpretation of the order dated 26.11.01 passed by this Court on the review petitions.  It is stated that in any event this Court may consider continuing "those appointees who were appointed in the interim period during the pendency of the appeal before the High Court" as they had already put in several years of service and there is a dearth of Judicial Officers in the State.  As far as the State Government is concerned, it is submitted that they had also proceeded on the basis of a misinterpretation of the order dated 26.1.01.  However, the submission on behalf of the State Government is that the order dated 26.11.01 should be recalled and the review applications be determined on merits.  As far as the 26 interim appointees are concerned they have submitted that they should be allowed to continue in service over a period of time; that all of them were practicing as advocates when they were selected, and that if they are now deprived of their position they would lose all, neither having the benefit of seniority in profession nor the benefit of service in the Judicial service.  It is further submitted that although some of them had taken the examinations pursuant to the advertisement issued subsequent to the decision of this Court dated 11.10.01, none of them had appeared in the interview by virtue of this Court's order dated 26.11.01 because the conditions for appearing at the interview as that they would have to resign from service and thereafter be appointed in which even they would have lost about three years of service. It is further submitted that it would be inequitable to call upon them to take the examination fresh at this stage apart from the fact that many of them have crossed the age limit.  It is, therefore, submitted that they should be continued in service and even if they are asked to take interviews in respect of the examinations held in 2002, they should be given the benefit of the years of service they have put in and granted seniority on that basis.  According to these respondents, in all other services the different departments had not taken steps pursuant to the decision of this Court, namely, to weed out those who have been treated as qualified only on the basis of rural weightage and who had been appointed after the decision of the learned Single Judge.  It is submitted that, therefore the decision of this Court would operate in a discriminatory manner if it were enforced only with regard to the Judicial service.


We are unable to accede to the submission of the State Government, the High Court and the 'interim appointees'.  The decision of this Court rendered on 11.10.01 cannot be rendered nugatory by allowing the very persons in respect of whose appointment this Court has held that the Division Bench should not have allowed them to continue in service.  If the subsequent clarification has been misunderstood by the High Court and the State, we can only say that it was unfortunate and surprising as it could not reasonably be accepted that on a review application which was being dismissed, the Court had in fact allowed the review and redecided the matter in a diametrically opposite manner.  Where the rule has been declared to be unconstitutional and consequences must apply to all the services, the Rule could not be taken to be good in part and bad in part.  Therefore, only to the extent that appointments had been specifically and expressly protected by this Court eh striking down of the Rule would operate against all persons who were otherwise not so protected.  The question of continuing the "interim appointees" in service, therefore, does not arise.  The second Notification is therefore quashed.


However, as far as the submission of the private respondents and other "interim appointees" is concerned, on equitable considerations, we allow them to take the interview in respect of the examination held in 2002.  It is made clear that this Court is acting only on the basis of the statement made by these respondents that they had qualified in the written examination and were entitled to be called for interviews. We have not decided that issue as a finding of fact.  If these pre-conditions are prevailing, namely, that the written examinations have been taken in 2002 and that these respondents have passed the written examination and are entitled to be called for interview, they shall be called for interview by the concerned authority within a period of four weeks from date.  If any of these respondents are successful as a result of this, they shall be treated as having been appointed from the date of the issuance of their fresh appointment letter.  Their pas service will not be taken into consideration for the purpose of granting them seniority in any fashion whatsoever.  Having regard to the passage of time and in the circumstances of the case, we also direct that the competent authority will allow those respondents who have crossed the age limit to appear at the interview for the aforesaid purpose.  If any of these respondents and other "interim appointees" had not sat in the examination during any particular year, it is made clear that they can also sit in the next examination to be held even if they have crossed the age limit.


As far as the other services are concerned, if the State had not complied with the Court's order dated 11.10.01, they have done so at their peril.  If indeed what the Writ Petitioners in the Writ Petitions filed in respect of the Police Service have said is correct, the State Government is directed to take immediate action to rectify this situation and comply with this Court's direction as contained in the order dated 11.10.01 within a period of eight weeks from date.  This only leaves the relief that can be granted to the Writ Petitioners.  As far as they are concerned, if their case for appointment had not been considered only because otherwise unqualified candidates had been appointed by virtue of rule 3(B) and if as a result of the decision of this Court on 11.10.01 any vacancies have been created in the year in which these Writ Petitioners had successfully qualified and been named in the merit list, they shall against the vacancies so created, be entitled to be appointed in their turn and in accordance with the merit list.  This exercise shall also be carried out within a period of eight weeks from date.  However, we make it clear that if any of the Writ Petitioners is so appointed his/her appointment will be taken from the date of the issuance of the order of the appointment.


The Writ Petitions stand disposed of in the aforesaid terms.









(Ruma Pal)









(B.N.Srikrishna)

***
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D.C.Kurnal and Others – Petitioners

Versus

Karnataka Public Service Commission & Ors. – Respondents

Held : In the case on hand, admittedly the petitioners were provided a concession of rural weightage in terms of Interim Orders of this Court.  Interim Order dated 2.2.1999 categorically states that both the lists prepared shall be subject to the result of Writ Appeal 5807 of 1998. Admittedly Writ Appeal 5807 of 1998 has been dismissed and order again confirmed by the Supreme Court.  Therefore the petitioners in my opinion cannot take advantage of the list with rural weightage to contend that they are entitled for announcement of their result pursuant to their examination on the basis of the rural weightage list.  When the very rural weightage rule is held as unsustainable Courts cannot pump blood and inject life into a dead rule, which rule is declared to be a dead rule by this Court.

It is well accepted principle of law that any interim order is always subject to the final result.  When the very Writ Appeal has been dismissed, the petitioners cannot derive benefit of a list prepared out of an interim order. Therefore no relief can be granted to the petitioners.

ORDER

            Petitioners in these petitions are seeking for the following reliefs-

“ (a) DECLARE that the selection of the petitioners for Gazetted Probationers main examination 1998-99 as evidenced by Notification bearing No. E (1) 22995-98-99-PSC dated 5-2-1999 (Under Annexure-F to the writ petitions) has become final and it shall not be disturbed by virtue of the order dated 16-12-1999 passed by the Division Bench of this Hon’ble Court in Writ Appeals Nos. 5807 of 1998 and connected cases and consequently QUASH Notification bearing No. E (1) 182/90-2000/PSC dated 12-1-2000 (Under Annexure-L to the writ petition) by issue of an appropriate writ, order or direction and consequently direct the 1st respondent to redo the select list for personality test for personality test pursuant to the Gazetted Probationers Group-A and Group-B posts (Main) examination 1998-99.”

2. Facts-


The Karnataka Public Service Commission (‘Commission’ for short ) issued a notification dated 9-3-1998 calling for applications from eligible candidates for preliminary examination to recruit Group- A and B Officers (Gazetted Probationers) in the service of the State.  Petitioners submitted applications in response to the notification.   The said notification provided for rural weightage under the rules.  Admission tickets were issued by the Commission for preliminary examination.   Petitioners participated in the preliminary examination held by the Commission.


3.   Petitions were filed before this Court challenging that part of the Rural providing for weightage of additional marks to the rural candidates.   The said petition came to be allowed by this Court holding that the said rule as unenforceable in law.  However, the Court ruled that notwithstanding the above declaration of law the appointment of persons already made on the basis of rural weightage and who are working on their posts will not be disturbed and their appointments will not be adversely affected because of the present judgment.  After the judgment the Respondents published the list of those who were successful in the preliminary examination excluding the rural weightage.  The State Government field a writ appeal and the Division Bench grated an Interim Order to the effect that the order to the effect that the order of the learned single judge is stayed “ with the stipulation that Selection/Appointment shall be made subject to the decision of the Writ Appeal and the Appointing Authority before giving order of appointment to a candidate having rural weightage shall obtain an undertaking from the candidate that the appointment given shall be subject to the decision in the writ appeal and that the candidate shall have no right to the post in the event of the order of the learned single judge being up held.”      After the interim order passed in writ appeal, the commission selected the candidates for main examination after providing the benefit of rural weightage for preliminary examination.   Petitioners were declared to have come out successfully and to have been selected for the main examination.   Petitioners thereafter, applied for main examination in terms of the endorsement.

4.        The Division Bench in the meanwhile dismissed the Writ Appeals and in para 22 directed as under-

      “ For the foregoing reasons, we do not see any merit in the appeal.  The Learned Single Judge was right in striking down the impugned Rules.  We affirm the observations made by the learned Single Judge that the candidates who have already been appointed by giving ‘ rural weightage’ should not be disturbed and also the persons who have been appointed during the pendency of these appeals unit now on the basis of rural weightage.’’

Thereafter, an application was filed seeking for modification and the following order was passed on 16-12-1999.

“ …..We affirm the observations made by the learned Single Judge that the candidates who have already selection and appointed by giving ‘rural weightage’ should not be disturbed and also the persons appointed or selected during the pendency of these appeals until now on the basis of rural weightage.’’

The Commission by notification dated 12-1-2000 published the results of the final examination and the petitioners name did not find a place in the said notification.   It is in these circumstances, petitioners are before this Court seeking for the prayers as mentioned earlier.

5.        Respondents 3 and 4 got themselves impleaded as a party in terms of the order of this Court dated 14-3-2000.   Respondents have filed a detailed counter.  The Commission has also filed a detailed counter along with two orders of this Court dated 4-12-1998 and 2-2-1999.   The Commission has stated that the list published on 4-12-1998 with rural weightage has lost its legal existence in view of the order made in WA No. 5807 of 1998.  They have sated that two lists were prepared one with rural weightage and another without rural weightage in terms of an order dated 2-2-1999.  Now that the appeals have been dismissed by this court and the list with rural weightage lost its significance.   The commission says that what is saved is only final selection and appointment of the persons during the pendency of the appeals.   The impleading respondents have also filed a detailed counter.   They say that the Judgment of the Division Bench is confirmed by the Supreme Court by dismissing the Special Leave petition filed by the State.   Their contention also is that any list prepared pursuant to an interim order has no legal basis/ sanction and it cannot stand after the dismissal of the main writ appeal.   They contend that there is no necessary to redo the selection list for personality test for interview or to restrain the first and second defendants from taking any further proceedings pursuant to the notification dated 12-1-2000.

6.       I heard the Learned Counsel Sri P.S.Rajagopal, appearing for the petitioners, Smt. B.V.Nagarathna, Learned Counsel appearing for the contesting respondents and Sri T. Narayanaswamy, Learned Counsel appearing for the Commission.

7.       The admitted facts reveal that a rule providing for rural weightage had been struck down by this Court which has been upheld by the Division Bench and also by the Supreme Court.   During the pendency of the writ appeal, the Division Bench an order dated 4-12-1998 providing for an undertaking from the candidates and also providing for the selection/appointment to be made subject to the decision of the appeal.   Thereafter another interim order was passed on 2-2-1999 providing for a permission to take the final examination by those candidates towards successful in the preliminary examination held by the Corporation.  The final result is subject to the decision of Writ Appeal No. 5807 of 1998.  The Division Bench also directed the commission to prepare two lists one with rural weightage and another without rural weightage in terms of the interim order of the Division Bench.  The Government circular dated 22-12-1999 also provides for certain guidelines.

8.         Mr. P.S. Rajagopal, Learned Counsel contends that the petitioners were successful in preliminary examination and they were also permitted to participate in the final examination with the rural weightage and that they are successful with rural weightage.  Without rural weightage they have to lose the battle of examination.  According to the Counsel in view of selection/appointment with rural weightage and in terms of the judgment no disturbance can take place in respect of these petitioners.   He argues that the word “ Select” would include the selection for main examination with rural weightage in view of saving by this court.    He wants a wide interpretation to be given to the word select on the facts of this case.

9.      Per contra, both Mrs. Nagarathna and T. Narayanaswamy, appearing for the Respondents contend that the word ‘Select’ has to be understood in the context of the rules and the materials on record.   If the petitioner is the benefit of saving of selection/appointment even to the main examination in terms of the list as per the interim order according to the Respondents Counsel a new lease of life is granted to dead rule confirmed by this Court.

10.      After giving my serious thought to the rival contentions I am of the view that the Respondents Counsel are right in their stand in the matter.   Selection/appointment in service jurisprudence has its own connotations.   The Karnataka Recruitment Gazetted Probationers by appointment by competitive examination rules provide for an application holding of competitive examination, age limit, attempts, academic qualifications, reservation, competitive examination etc., Rule 11 of the rules provide for a list of candidates being prepared for suitability for appointment.   Though the word select is not found in Rule 11, a reasonable interpretation would include selection under 11 of the Rules.  In the case on hand, admittedly, the petitioners were provided a concession of rural weightage in terms of the Interim Orders of this Court.  Two sets of lists were prepared one with rural weightage and one without rural weightage were published in terms of an Interim Order dated 2-2-1999.   The Interim order dated 2-2-1999 categorically states that both the lists prepared shall be subject to the result of the Writ Appeal 5807 of 1998.  The preparation of two lists is only an interim measure to avoid any administrative difficulties during the pendency of the writ appeal and those lists were subject to the final result of Writ Appeal of 5807 of 1998.  Admittedly Writ Appeal 5807 of 1998 is dismissed, which again is confirmed by the Supreme Court.   Therefore, petitioners in my opinion cannot take advantage of the list with rural weightage to contend that they are entitled for announcement of their result pursuant to their taking examination in the main examination on the basis of rural weightage list prepared in view of an interim order.   The Petitioners were successful in the main examination only with rural weightage.   When the very rural weightage rule is held to be unsustainable in law, Courts cannot pump blood or inject life into a dead rule, which rule is declared to be a dead rule by this court.   The submission of the petitioners in these cases in my opinion is to give a further lease of life to a rule in an indirect manner even after its striking down by this court.   Courts cannot permit any lease of life in respect of a list with rural weightage prepared in terms of an Interim Order which rule has been held to be unsustainable in law by final order.

11.    In these circumstances, I am clearly of the view that the commission is right in saying that the list published with rural weightage has lost its legal existence in view of the dismissal of the writ appeal.   It is well accepted principle of law that any interim order is always subject to the final result.  When the very writ appeal has been dismissed, petitioners cannot derive any benefit of a list prepared out of an interim order.   It is well settled that interim order get itself merged with the final order and therefore no relief can be granted to the petitioners on the facts of this case.

12.       Petitioner’s Counsel however, argued that the saving of selection/appointment protects them in the case on hand.   The word ‘ select’ has to be understood in the context in which it is made.   Selection/appointment involve the same/similar process in the matter of employment.   There may be cases of selection for appointment and there may be appointment by way of selection.  The term ‘select’ cannot be split into for various/different purposes as contended by the petitioners.   The petitioner’s request for a “declaration at Annexure-F has become final the same cannot be disturbed by the judgment of this court” cannot be accepted in the light of the dismissal of writ appeals confirmed in SLP.   Petitioner on the facts of this case cannot derive any assistance from the saving clause.   Petitioner’s Counsel argues that the saving of Selection/ appointment protects them in this case.   There cannot be any hair split selection as contended by the petitioners in the matter of selection/appointment etc.   In the light of the dismissal of the writ appeal and SLP: the petitioners cannot derive any benefit for a saving d=clause in the judgment of this Court.

13.         In these circumstances, I am of the view that the petitioners request for a declaration that Annexure ‘F’ has become final and the same cannot be disturbed by the judgment of this Court cannot be granted on the facts of this case.   The judgment of this Court is final and binding on parties and the petitioners cannot seek for a direction to redo the select list towards personality test as sought for in this petition after dismissal of writ appeal.

14.        The Respondents Learned Counsel also placed before me a judgment of this Court in WP 43449 of 1999.   This Court in the said case ruled that no writ petition can be filed seeking a direction to the authority to repeat an illegality on the ground of discrimination.   In another batch of petitions in WP Nos. 286-288 of 2000, this Court after noticing the judgment of the Division Bench in identical Circumstances ruled that the benefit is applicable only in respect of a final list.   Looking from any angle, no relief could be granted to the petitioners in these cases and any relief if granted would be running counter to the judgment of this Court.

15.           In the result, I reject all the contentions urged for the petitioners.   The writ petition is dismissed.

                Parties are to bear their respective costs.

***

