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Employee claim right to promotion
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WEST BENGAL ADMINISTRATIVE TRIBUNAL

                                 Case No. O.A. 3649/1998

                                     D.D. 18.3.2002

                 The Hon'ble Mr.Chairman K.M.Mondal

                  The Hon'ble Mr. Member (J) S.B.Aich

Saptajit Chatterjee - Applicant

Vs.

State of West Bengal & Ors. - Respondents

No employee can claim right to promotion.  He has only right to be considered for promotion


The petitioner who was promoted as Statistical Officer/Superintendent Operations (now redesignated as "Evaluation Officer") with effect from 14.7.97 as per the new Recruitment Rules replacing old one from 31.12.92, has filed this application with the contention that he should have been considered for promotion with effect from 1.1.98 or from the date of introduction of new Recruitment Rules i.e. 31.12.92 - The High Court observing that no employee can claim a right to promotion and he has only right to be considered for promotion, has dismissed the writ petition holding that no such prayer can survive in view of the fact that no junior of the applicant has been considered for promotion ignoring the case of the petitioner.

JUDGMENT


This application has been taken up as fixed today.


At the outset, Ld. Adv. For the State Respondents raises objection regarding filing of amendment petition through a Reply.  It is submitted that the same cannot be entertained as the nature of the case & character of the present application will get altered/changed.


Attention has been drawn to prayer portion of the original application.  It has been submitted that in the prayer portion, Ld. Adv. For the petitioner has made the following prayer:-

"That the applicant submits/prays that the Recruitment Rules of 1992 vide Notification No.4171-Estt.(Dte) dated 31st December 1992 (vide Annexure 'D') so far as it relates to the recruitment to the post of Deputy Director of Agriculture, West Bengal Higher Agricultural Service, Grade-II, may be struck down, the same being illegal in pursuance of the Hon'ble Supreme Court's judgment referred to in paragraph 6.9 hereinbefore."


As against this, Ld. Adv. For the State Respondents submits that the petitioner, through amendment, has prayed for promotion to the post of Statistical Officer/Superintendent Operations (now redesignated as "Evaluation Officer") w.e.f. 01.01.88 as per old Recruitment Rules and if the same is not admissible at least from 31.12.92, i.e. the date of introduction of new Recruitment Rules.


When attention has been drawn to the Ld. Adv. For the petitioner whether the same can be entertained at the belated stage, Ld. Adv. For the petitioner submits that the liberty was given by the Tribunal vide its order dated 2.4.2001.  Accordingly, the case is taken up.


The main point for determination in this case is whether the petitioner's case for promotion on 1.1.88 was considered along with others and whether any junior to the petitioner has been promoted.  Ld. Adv. For the State Respondents categorically has stated that because of the intention of the Government to amend the Recruitment Rules, the concerned authority did not give any promotion to any person or employee w.e.f. 1.1.88.  Therefore, no question of giving promotion to any junior does not arise. Ld. Adv. for the petitioner also has conceded to this.  Ld. Adv. for the State Respondents further submits that after the introduction of the new Recruitment Rules, old Recruitment Rules cannot survive and accordingly, the case of the petitioner cannot be considered for promotion in terms of the earlier Recruitment Rues, which is not in existence.


Considered the submissions of Ld. Advocates of both the parties and also considered the materials on record.  It is the contention of the petitioner that the petitioner was eligible to be promoted to the post of Statistical Officer/Superintendent Operations (now redesignated as "Evaluation Officer") as per old Recruitment Rules and there were vacancies also, but, the respondents did not take any step for filling up the vacancy and because of this, the legitimate expectation of the petitioner has been belied, thereby causing irreparable loss to the petitioner.


Admittedly, there are some materials in the submission of Ld. Adv. for the petitioner, but, no employee can claim a right to promotion and he has only right to be considered for promotion.  It is also the admitted position of law that the authority concerned can amend/modify and change the Recruitment Rules by replacing old one.  In the present case, the authority concerned introduced a new Recruitment Rules from 31.12.92 and after the introduction of new Recruitment Rules, the case of the petitioner was considered and he was promoted w.e.f. 14.7.97.  After accepting the promotion, the petitioner has come up that his case should have been considered w.e.f. 1.1.88 or from the date of introduction of the new Recruitment Rules, but, such prayer cannot survive the judicial scrutiny as this is not violative to Article 14 & 16 of the Constitution in view of the fact that no junior has been considered for promotion ignoring the case of the petitioner.


Retrospective promotion is normally deprecated by the Courts in view of the fact that such action may result in unsettling the settled position and thereby causing administrative problem, yet, in the present case, the national benefit could have been given to the petitioner had any junior to the petitioner been promoted ignoring him, but, this had not been done by the employer.


Considering the facts and circumstances as discussed above, we have no hesitation to hold that the present application cannot survive and it must fail.  Accordingly, the application having no merit is dismissed.


No order is passed as to the costs.


Supply plain copy.

***

Appointment can be made only during the currency of the List

O.P No.5358 of 2002 (K)

D.D. 6.3.2002

Hon'ble Mr. Justice K.Balakrishnan Nair

P.V.Udayakumar & Ors. – Petitioners

Vs.

The State of Keral & Ors. – Respondents


Held – Currency of select list being 3 years under Rule 13 of Kerala P.S.C. Rules of Procedure appointment can be made from the select list during the currency of the list.  The petitioner being a provisional appointee his claim for regulrisation has been rejected.

Case referred:

AIR 2001 SC 2900  State of Punjab v. Raghbir Chand Sharma



JUDGMENT
               The petitioners are provisional conductors working in the Kerala State Road Transport Corporation.  They were appointed in January and February, 1999 on the advice of the Employment Exchange.  They have filed Ext.P7 representation claiming regularization in service.  Provisional appointees like the petitioners have no right to claim regular appointment.  Only candidates advised by the Public Service Commission can be appointed on a regular basis.  Relying on the decision of the Apex Court in State of Punjab V. Raghbir Chand Sharma (AIR 2001 SC 2900), the petitioners submit that from the PSC list, candidates can be appointed only to the vacancies notified by the Public Service Commission.  Rule 13 of the Public Service Commission Rules of procedure expressly provides that the period of the rank list will be normally three years and vacancies arising during the currency of the rank list can be appointed from the list.  The said Rule is not under challenge.  Therefore, the petitioners cannot successfully challenge the appointment made in excess of the vacancies notified.  Apart from that, none of the persons appointed through the Public Service Commission is made a party to the original petition.  Therefore, the original petition is devoid of any merit and the same is accordingly dismissed.

***

Selection Committee/ Select List

CHANDIGARH BENCH

O.A.NO.1316/HR/2001

D.D.29.10.2002

Hon'ble Mr. Justice O.P.Garg, Vice Chairman

Hon'ble Mr. C.S.Chadha, Member (A)

Virender Kumar Verma – Applicant

Vs.

Union of India & Others – Respondents

Indian Administrative Service  (Appointment by Promotion) Regulations, 1955


Held – Select list prepared by the Selection Committee and finally approved by the Commission holds good and remains operative till the meeting of the next Selection Committee to draw up a new selection panel is held meaning thereby the earlier select list shall remain alive and operative only till the date on which meeting of the next Selection Committee takes place.  The earlier select list becomes inoperative on the date of the meeting of the subsequent Selection Committee.


Further held – The Selection Committee constituted for consideration of the senior members of the State Civil Service for promotion to IAS comprises of high powered Senior Officers.  The Chairman or the member of the UPSC has to chair the meeting.  The meeting already fixed should not normally be postponed on account of the absence of non-availability of the concerned ex-officio members.  In case of some exigency or eventuality, proper arrangement has to be made so that the meeting is not postponed.  The expression 'senior most' occurring in Regulation 3 of the Promotion Regulations cannot be said to be sacrosanct.  If for certain reasons the senior most financial Commissioner, Secretary of Divisional Commissioner is not available, in that event, he can legitimately be substituted by the next senior most officer of the same rank.  After all, the members specified are there by virtue of the particular office they hold.

Cases referred:

1.Civil Appeal Nos.16769 to 16771/1996 Nepal Singh Tanwar Vs.Union of India

2. (1997) 36 ATC 86  M.S.Rao vs. Union of India & Ors.

3. 1997 SCC (L&S) 103  Union of India vs. Mohan Singh Rathore & Anr.

4. (1998) 38 ATC 271  V.R.K. Mohan Rao Vs. Union of India & Ors.

5. (1999) 1 SCC Page 304  S.R.Engineer Vs. Union of India & Ors.

6. 2001(2) AISLJ 81 (CAT) Motilal Gupta Vs. Union of India & Anr.


ORDER

Justice O.P. Garg, Vice Chairman

          The applicant is one of the senior Members of Haryana Civil Service having been directly recruited to the State Service on 23rd September, 1976.  In course of time, he manned a number of important posts and was allowed senior scale / selection grade in the year 1998.  He was further placed in the super time scale on 1-1-1996.  He fell in the zone of consideration for promotion to Indian Administrative Service (for short IAS) against the vacancies in the promotion quota for the years 1995-1996.  The selection and promotion from the State Civil Service to IAS is regulated by the Indian Administrative Service (Appointment by promotion) Regulations, 1995 (for short promotion Regulations).  A selection Committee constituted under Regulation 3 was to meet on 21st March, 1996 but the meeting could not be held on account of stay order obtained by one Shri S.P. Gupta who was then another / Senior member of the State Service.  The Stay order was ultimately discharged and the Selection Committee was reconvened for preparing Select List for the year 1995-1996 on 23rd October, 1999.  A charge sheet dated 22nd October, 1999 for the alleged delinquencies committed by the applicant during the period March, 1998 to October, 1998 was issued i.e. a day before the reconvening of the meeting of the Selection Committee.  The applicant was provisionally empanelled at Sr. No. 4 in the Select List (Annexure A/2).  A vacancy was reserved for him.  The disciplinary enquiry initiated against the applicant could not be completed.  He was again considered for promotion to IAS against the vacancies for the years 1996-1997 and was again provisionally empanelled at Sr. No. 1 of the select (Annexure A/3). Subsequently, a meeting was held for fill up the year-wise vacancies by promotion for the years 1999 and 2000.  In all the three separate lists, the name, the applicant respectively found a place at Sr. No. 1, 3, 4 vide Annexure A/4, his empanelment was obvious provisional.  A vacancy was kept reserved to accommodate applicant on promotion to IAS, should his name was made unconditional.  The next meeting of the Selection Committee held on 28th December, 2001.  The applicant was not selected.  It is in these circumstances that the applicant has come forward before this Tribunal by filing the present OA under Section 19 of the Administrative Tribunals Act, 1985 with the prayer that the select List for the year 2001 be quashed and the Respondents No. 1 to 3 be directed to keep one post of IAS reserved for him in terms of the provisions of Regulation 9 (a) of the promotion Regulations by virtue of his selection to the post of IAS on provisional basis against the vacancies of the years 1995-1996 and onwards.  The applicant has also challenge constitution of the Selection Committee which met on 28th December, 2001 and has taken the stand that the selection on the private respondents stands vitiated.

2.         The Respondent no.3, state of Haryana, has filed a detailed reply taking the plea that the selection of the applicant for promotion to the IAS against the vacancies occurring during the various years was provisional subject to clearance of disciplinary case pending against him; that the earlier select lists lost their life on convening of the meeting of the Selection Committee to fill up the vacancies of the subsequent years; that on merits, the applicant has not been selected by the Committee which met in December, 2001 as penalty was imposed on the applicant after having found him guilty disciplinary proceedings which fact, it is stated, has been suppressed by him.  The submission that the constitution of the Selection Committee which met on 28th December, 2001 was vitiated has also been repelled on the ground that on account of the non availability of certain members, they were substituted by the next senior most officers.

3.       Heard Shri K.K. Gupta, learned counsel for the applicant; Shri Sanjay Goyal for Respondents no.1 and 2 ;  Shri Sanjay Dahiya for Respondent no. 3 and Shri Suman Jain for Respondent no.4 at considerable length .

4.        To begin with, it may be mentioned that the promotion Regulations have come into being with a view to provide avenues and opportunities for advancement and progression in career for the members of the State Civil Service as well as to avoid stagnation and to give due recognition to their merit and excellence in the discharge of their public duties.  The promotion Regulations are virtually the complete code or apparatus providing a mechanism for appointment on promotion to IAS from amongst the Members of the Civil Service.  Regulation 3 provides for constitution of the Selection Committee while Regulation 5 deals with the preparation of the Select List of suitable Officers.  From amongst the officers who fall within the field of consideration, the Select List is prepared by including the required number of names, first, amongst officers classified as ‘outstanding’ then amongst those classified as ‘very good’ and thereafter from amongst those classified as ‘good’.  A proviso has been appended to Sub Regulation (5) to Regulation 5 making it clear that the name of an officer included in the Select List shall be treated as provisional in the State Govt. with-holds the Integrity Certificate in respect of such an officer or any proceeding, departmental or criminal are pending against him or anything adverse against him which renders him unsuitable for appointment to the service has come to the notice of the State Govt.  Regulation 7 deals with the Select List.  In Sub-Regulation (3) of Regulation 7, it is provided that the list as finally approved by the Commission shall form the Select List of the members of the State Civil Service; provided that if an officer whose name is included in the Select List is, after such inclusion, issued with a charge sheet or a charge sheet is filed against him in a Court of law, his name in the Select List shall be deemed to be provisional.  The proviso to Sub Regulation (4) of Regulation 7 further makes it clear that, “no appointment to the Service under Regulation 9 shall be made after the meeting of fresh Committee to draw up a fresh list under Regulation 5 is held’’.  Regulation 9 relates to the appointments to the IAS from the Select List.  Second proviso to Sub Regulation (1) of Regulation 9 reads as follows:-

“Provided further that the appointment of an officer, whose name has been included or deemed to be included in the Select List provisionally under proviso to Sub Regulation (3) of Regulation 7, as the case may be, shall be made after the name is made unconditional by the Commission on the recommendations by the State Government “during the period the Select List remains in force.’’     While making an appointment of an officer junior to Select List officer whose name has been included or deemed to be included provisional in the select list one post will have to be kept vacant for such a provisionally included officer.’’

                  In the conspectus of the above relevant provisions made in the promotion Regulations, let us examine the case of the applicant.  It is an indubitable fact that the applicant having fallen in the zone of consideration has been considered by each one of the Selection Committees held to fill up the vacancies of the years 1995, 1996, 1998, 1999, and 2000.  The applicant found a berth in the Select List prepared for the respective years though his position / placement varied.  In the Select List of the years 1996, 1997,and 1998, his name was on the top.  On account of the issue of charge sheet with regard to the charges which would have resulted in infliction of major penalty in the event of their proof, the name of the applicant in all the Select Lists was made provisional and in view of the second proviso to Regulation 9 (1) quoted above, he should not have been appointed on promotion to IAS unless his name was made unconditional by the Commission on the recommendations of the State Govt. during the period the Select List remained in force.  It is accepted at all hands that even though the applicant has been selected for promotion to IAS, his placement which was provisional, was never made.  Unconditional on account of the pendency of the departmental proceedings against him.  Shri K.K.Gupta, learned counsel for the applicant urged that the charge sheet which was issued on 22nd October, 1999 pertained to the allegations of omission and commission during the period March, 1998 to October, 1998 i.e. after the occurrence of the vacancies of the years 1995-1996.  When the name of the applicant ought to have been considered for promotion.  In substance, the submission of the learned counsel for the applicant is that the subsequent events cannot be taken into consideration if the conduct of the applicant was not blames worthy during the period when he became eligible for consideration for promotion to IAS.  We find it difficult to agree with the learned counsel for the applicant for one simple reason that on the date on which the meeting of the Selection Committee was held i.e. on 23rd October, 1999, the applicant was undoubtedly facing a departmental enquiry.  Charge sheet had already been issued against him, may be a day before the date of the meeting.  The Selection Committee was bound to take cognizance of the fact that the applicant was facing a departmental enquiry on the date on which he was selected and it was for this reason that inclusion of his name in the list was treated as provisional in view of the proviso to Regulation 5(5) of the promotion Regulations.  Even if a person has been duly selected for promotion to IAS, inclusion of his name may be made provisional if after the selection a charge sheet is issued to him or if the selected officer finds himself involved in a criminal case.  Proviso to Regulation 7(3) makes the above point clear.  Not only this, if a person who has been unconditionally selected for promotion may be faced with situation that his name may be removed from the Select List if he is found to have committed a grave lapse in the conduct or performance of duties (see third proviso to Regulation 7(4).  Therefore, to say that the subsequent events cannot be looked into is nothing but a subterfuge.  

6.       It is thus, a stark reality that the inclusion of the name of the applicant, in the Select List was ‘Provisional’ as some departmental enquiry was pending against him.  The applicant could not be appointed on promotion to IAS from out of the Select List in which his name found a place on provisional basis till such time it was made “unconditional’ by the Commission on the recommendation of the State Govt. during the period the Select List(s) remain (s) in force.  Merely on account of the inclusion of the name on provisional basis in the Select List, the applicant cannot acquire an indefeasible right to be appointed to IAS, on promotion.  The procedure prescribed in the second proviso to Regulation 9 (1) was required to be followed.  While making the recommendation, the State Govt. is expected to furnish “no deterioration ‘certificate.   The issuance of such a certificate before appointment is mandatory as has been held by the Apex Court in the case of Union of India Vs. Mohan Singh Rathore and Anr., 1997 SCC (L&S)  page 103. The reason for requirement of issue of “no deterioration certificate” before appointment of a member of the State Civil Service whose name has been included “provisionally’’ in the select-list is that the Union Government as well as the State Government should be sure enough that there has been “no deterioration’’ in the service of the incumbent in the interregnums as it is mandatory to know the continued quality, integrity, honesty and efficiency of the officer concerned.  The right of the Central Government to know if there had occurred any deterioration in the performance of the officer after his name was included in the select-list, which render him unsuitable for appointment to IAS has further been upheld by the Apex Court in the case of S.R. Engineer Vs. Union of India and Ors. (1999) 1 SCC page 304.  This aspect of the matter is to be taken care of by the State Government, Union of India and Union Public Service Commission while considering the question of appointment of the applicant to IAS.  In the right of the above facts, the applicant cannot insist that he should be appointed on promotion to IAS or a vacancy should be kept reserved for him.  As a matter of fact a vacancy was kept reserved for the applicant during the relevant years while making appointment of junior officers in the Select List, in view of the second proviso to Regulation 9(1).  A vacancy cannot be kept reserved for the applicant for an indefinite period on the basis of the earlier selections at the proviso on which the applicant has placed reliance clearly stipulates that the provisional appointment is to be made unconditional ‘during the period the Select List remains in force’.

7.         Now let us examine whether the earlier Select List in which the name of the applicant was included for promotion though on provisional basis still survives or not.   The last Selection Committee met on 28th December, 2001.  The applicant was not selected for one simple reason that he had been subjected to a penalty of stoppage of two increments without cumulative effect by order dated 25th July, 2000.  We are constrained to mention that the applicant has deliberately concealed this fact in the averments made in the OA, knowing it fully well the consequences of the order of punishment.  Since the applicant had been punished after departmental enquiry, the question of making his candidature as ‘unconditional’ did not arise and in the circumstances the State Government could not issue ‘no deterioration’ certificate.  There are other charges against the applicant.  In the last Select List prepared in the year 2001, the name of the applicant has not been included obviously after taking into consideration the order of imposition of the penalty against him pursuant to a departmental enquiry.  Even otherwise the applicant cannot take advantage of the inclusion of the name in the previous Selection Lists as each one of the lists stood lapsed on the date on which the Selection Committee to draw up fresh list under Regulation 5 met.  The 1st proviso to Sub Regulation (4) of Regulation 7 makes the position clear.  It provides that no appointment to the Service under Regulation 9 shall be made after the meeting of the fresh committee to draw up a fresh list under Regulation 5 is held.  This provision came to be considered with reference to the life of the list prepared by the Selection Committee on earlier occasions, in a number of decisions.   In a recent decision of the Jaipur Bench of this Tribunal in O.A. NO. 509/1996 – N.R.Yadav  Vs. Union of India & Ors.,  decided  on 3-6-2002, after taking into consideration the decision of the Apex Court in the case of Nepal Singh Tanwar Vs. Union of India, (Civil Appeals No. 16769 to 16771 of 1996 decided on 9th December,1996).  as well as Division Bench decisions of Chandigarh Bench in N.S. Rao Vs. Union of India & Ors.  (1997) 36 ATC 86, Hyderabad Bench in the case of V.R.K. Mohan Rao Vs. Union of India & Ors.,(1998) 38  ATC 271 and Jaipur Bench in the case of Motilal Gupta Vs.  Union of India & anr.  2001 (2) AISLJ 81  (CAT), has made a concise statement of law that the Select List prepared by the Selection Committee and finally approved by the Commission, holds good and remains operative till the meeting of the next Selection Committee to draw up a new selection panel is held, met thereby, the earlier Select List shall remain alive and operative only till the date on which meeting of the next Selection Committee takes place.  The earlier Select list became inoperative on the date of the meeting of the subsequent Selection Committee. As stated above, the applicant has not been selected for promotion by the Selection Committee which held its meeting on 28-12-2001.  Each one of the Select Lists of the years 1998,1999 and 2000 compendiously marked as Annexure A/4 came to an end on the date of successive meetings.  The applicant cannot, therefore, stake his claim for appointment on promotion to IAS on the basis of the inclusion of his name in the earlier Select List.   Now on merits, his case for promotion has been finally throttled, as he was not selected by the Selection Committee which met on 28-12-2001 and the earlier lists became inoperative.

8.       A short and swift reference may be made to the feeble submission made on behalf of the applicant that the Selection Committee which met on 28th December, 2001 was not legally constituted.   Regulation 3 makes a provision about the constitution of the Selection Committee.  As per schedule applicable to the State of Haryana, the following officers were to be the members of the Selection Committee besides the Chairman or the Member of the Union Public Service Commission who was to preside over the meeting of the Committee:-

(1) Chief Secretary to Govt.

(2)  Senior most Financial Commissioner.

(3) Senior most  Divisional Commissioner.

(4) Senior most Secretary to Govt./Commissioner.

(5) Two nominees of the Govt. of India not below the rank of Joint Secretary.

Shri K.K.Gupta, learned counsel for the applicant urged that in place of the officers mentioned at Sr. No. 2,3,and 4 above, some other officers were purposely made the members who were averse to his interest and future prospects.  In the reply filed by the Respondent no. 3 – State of Haryana, it has been specifically mentioned that the senior most Financial Commissioner was on tour and the senior most Commissioner and Secretary and the senior most Divisional Commissioner were on leave and, therefore, the next senior most Financial Commissioner, the next senior most Commissioner and Secretary and the next senior most Divisional Commissioner were deputed to attend the meeting and, therefore, the composition of the Committee was as per Regulation 3 of the promotion Regulations.  Shri K.K.Gupta appeared to be of the view that the officers who are specified in the Regulations cannot be substituted by other senior officers as there is no provision of substitution in the Promotion Regulations.  The submission of Shri Gupta though attractive, is impracticable.  The Selection Committee constituted for consideration of the senior members of the State Civil Service for promotion to IAS comprises of high powered Senior Officers.  The Chairman or the member of the UPSC has to chair the meeting.  The meeting already fixed should not normally be postponed on account of the absence or non-availability of the concerned ex-officio members.  In case of some exigency or eventuality, proper arrangement has to be made so that the meeting is not postponed.  The expression ‘senior most’ occurring in Regulation 3 of the promotion Regulations cannot be said to be sacrosanct.  If for certain reasons the senior most Financial Commissioner, Secretary or Divisional Commissioner is not available, in that event, he can legitimately be substituted by the next senior most officer of the same rank.  After all, the members specified are there by virtue of the particular office they hold.  It is not a persona designate membership.  With a view to advance the purpose and object of the constitution of the Selection Committee, we think it proper to read the expression ‘available’ after the connotation ‘senior most’, meaning thereby, if the senior most Financial Commissioner is absent, in that event, the next available senior most Financial Commissioner may be made the member of the Selection Committee.  It cannot be said that all the three senior officers i.e, next to the senior most Financial Commissioner, Commissioner and Secretary and the Divisional Commissioner had a pique or grudge against the applicant.  A wild allegation or a tall submission does not provide a mileage to the applicant, particularly, when there is no tangible evidence of malice and bias having been entertained by the three senior officers who were substituted as members of the Selection Committee.  In our view the constitution of the Selection Committee which met on 28th December, 2001 cannot be faulted on any ground.

9.       In the result, the present OA turns out to be devoid of any merit and substance.  It is accordingly dismissed without any order as to costs.

***

W.P.(C) No.949 of 2001

D.D. 31.5.2002

The Hon'ble Mr. Justice N.Surjamani Singh

Dr.Vidya Rani – Petitioner

Vs.

The State of Arunachal Pradesh & Ors. – Respondents


Recruitment to the post of Hindi Lecturer – Petitioner was the lone candidate – PSC without following procedure prescribed under the Rules evolved its own procedure and found the petitioner not suitable and accordingly not recommended.


High Court allowed the writ petition and directed to initiate fresh recruitment and to permit the petitioner to participate after relaxing the age if necessary.

Cases referred:

1. (1985)4 SCC 417  Ashok Kumar Yadav Vs.State of Haryana

2. 1986 SC (L&S)  88 1985 Suppl. SCR 657

3. (1990) 3 SCC 157 N.T.Bevin Katti & Ors. –vs- Karnataka P.S.C. & Ors.

4. (1991) 1 SCC 686  Vikram Singh and Anr. –vs- Subordinate Service Selection Board, Haryana & Ors.

J U D G M E N T


In this writ petition, the petitioner, Dr Vidya Rani has made a prayer for a direction to the respondents to appoint her in the post of Lecturer in Hindi under the respondent department considering her higher educational qualification a also her appearance before the Selection Board and that as she was the 1 (one) candidate who appeared in the test and interview.  It is also contended inter alia, that in terms of the related advertisement dated 23.03.2001, the petitioner applied for the post of Lecturer in Hindi and initially, she could not receive any call letter though she applied for it any lastly she had been allowed to appear before the interview Board on 17.07.2001 in terms of the office letter dated 28.06.2001 issued by the Arunachal Public Service Commission (for short "APPSC") as in Annexure-7 to the writ petition and she was tested by the Selection Board.  However, she was not selected on the ground that in Selection Board had assessed the suitability, capability, quality and efficiency of the petitioner and her performance was for below the requisite standard and that being the position, thus she was the one candidate, the Selection Board assessed her below average.  This is the contention of the respondents made in their counter affidavit.  The statements and plea taken so far by the respondents is supported by Mr. T. Pertin, learned counsel for the respondents.

At the hearing Ms N. Saikia, the learned counsel for the petitioner, supporting the case of the writ petitioner relived upon a decision of the Apex Court reported in 2000(8) SCC 633 and contended that marks for the related test were assigned inasmuch as, for the maximum marks of 25 have been sub-divided into the following marks:

3 Marks for HS/10the Class

3 Marks for PU/10+2.

3 Marks for Degree.

3 Marks for PG

3 Marks for additional qualification

4 Marks for M Phil.

6 Marks for Ph D.

     Apart from that viva-voce and knowledge for subjects were assigned for a maximum marks of 50.  It was further sub-divided (50+5+5) which according to MS. Saikia, it is arbitrary and not permissible under law.  She further relied upon the decision of the Apex Court as well as this Court reported in 1991(1) SCC 686:1990 (3)SCC 157:1919 (3) SCC 47 and 1994 (2) CLR 293.

Now this Court is to see and examine as to whether the respondent authority as well as Selection Board had violated the procedural standard in the related Selection process or not and whether the petitioner has enforceable legal right in the foots and circumstances of the case or not.

Upon hearing the learned counsel for the parties and also on perusal of the available materials on record, I am of the view that the petitioner has enforceable legal right in instant case and apart from that the respondent authority had utterly failed to follow the procedural standard in the related proceedings for Selection of candidates for the post of Lecturer in Hindi thus resulting into arbitrariness for the following reasons. For better appreciation of the master, Annexure-R1 appended to the counter affidavit of the respondents is relevant which is reproduced herein below:

	I  N O
	Roll No.
	Name 
	Educational Qualification Distinction 31st Div-2 2nd Div-1
	Extra                             Curricular               activities 
	Teaching Experience/ Research

work l 
	Viva -voce
	Total 

100 Marks

	
	
	
	Maximum Marks –25
	Maxi. Marks – 5
	Maxi. Marks-10
	Maximum Marks-60
	21 (Below average

	
	
	
	Sub-divided Marks
	
	
	Sub-divided marks 
	

	
	
	
	HS 10th
	AISS               CE                     PU                10+2
	Degree
	PG Qly
	Addl                  Qly
	M. Phil
	Ph.  D.
	
	
	New ledge of Subject -50
	Teaching aptitude  Teaching teach
	Knowledge about Arunachal Predesh
	

	
	
	
	3
	3
	3
	3
	3
	4
	6
	
	
	
	
	
	

	1
	000 115
	Dr.Vidya Rani
	02
	02
	01
	02
	02
	-
	02
	02
	-
	05
	01
	01
	

	2
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	3
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	4
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	5
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	


Sd/- Dr B.N. Rayachoudhury

ii) A bare perusal of the results of the selection process done by the authorities concerned as soon in the Annexure-R1 document mentioned above it is highly astound to see the proceeding which according to me, the authority/Selection Board did not follow the procedural standard inasmuch as it appears to me that there are three or four members in the selection process and the gave their marks an numbers or assessment with the same marking and number 10, 02, 02, 01, 02, 02, 02, 02, 05, 01 and 01 totaling to 21 and assessed the petitioner below average.  In my considered view this method is not correct which is a failure machine with the same markings by three minds of three members of the Selection Board.  I am also of the view these assessments made by the three members of the Selection Board are based on "non-common sense" and accordingly it should be turned down and accordingly, it is quashed.  Apart from quoting these assessments, I am constrained to make the follow orders and directions.

The Chief Secretary to the Government of Arunachal Pradesh shall look into the matter and make necessary enquiry as to enable him to do something against those members of the Selection Board in accordance with law who had defied not on the related procedural norms but also this law as laid down the Apex Court as well as by this court.  In this regard a residence can be made to a decision of the Apex Court rendered in Ashok Kumar Yadav Vs. State of Haryana, (1985) 4 SCC 04.07.1986 (L&S)88:1985 Supp.SCR 657 and related decision of the Apex Court rendered in Vikram Singh and  another Vs. Subordinate Service Selection Board, Haryana and other (1991)I SCC 686.

Where selection process initiated by issuing advertisement inviting applications.  Such selection normally should be regulated by the rules or orders then prevailing at the regular time and it should be done in accordance with the related advertisement and that the persons applying for the appointment if otherwise qualified in accordance with the existing rules or orders or in terms of advertisement inviting applications a clear vested right to be considered for selection in accordance with rules or orders created by them.  This is the law of the land.  In this regard a reference can be made to a decision of the Apex Court in NT Devin Katti and other Vs. Karnataka Public Service Commission others, (1990) 3 SCC 157.

This Court need not go more into depth as suffice is made with the above observations for quashing the entire proceedings of the Selection Board in the matter of selection of Lecturer in Hindi.  In view of the discussions and observation made above, I quash the entire proceeding of the Selection Board.  It appears to me that the present writ petitioner possesses all requisite and essential qualifications and higher qualification and she deserves for appointment in the said post of Lecturer in Hindi.  However, this Court is not giving any direction in that regard for appointment of the writ petitioner but it is made clear that the respondents authority shall make a fresh advertisement for selection and appointment for the said post of Lecturer in Hindi in the respondent department within a period appointment of Lecturer in Hindi will be made within another period of one month from the date of the fresh advertisement and it is also further made clear that the writ petitioner shall be allowed to apply for the said post and, her case shall be considered by the Selection Board and if the writ petitioner is barred by age it should be relaxed.  I made this observation keeping in view the facts ad circumstances of the case and, it also note-worthy to mention that in any case, these three members of the Selection Board should not be allowed to conduct the selection process for such selection and appointment in the said post of Lecturer in Hindi under the respondent department.

For the reasons, observations and directions made above, this writ petition is disposed of. But there is no order as to costs.

***

R.S.J. 1997 (3) Page 475

Rahul Prabhakar

 –vs-

 Pb.Tech.University (F.B.)

Decided by F.B. of Punjab & Haryana High Court

Late receipt of application is not allowed


Time and date for the receipt of application fixed in the Prospectus/ information/advertisement has to be strictly adhered to.  It is not to be altered by this Court under Art. 226.


When time and date has been given/stipulated in the advertisement, it must be strictly adhered to.  It would lead to uncertainty, arbitrariness.

2002 (1) R.S.J. 64

Devki Nandan Sharma 

–vs- 

State of Haryana & Others

Selection of Committee of PSC can formulate the criteria for selection


Para 10 – Recruitment – Petitioner participated in interview and in the selection and never made any grievances about the selection criteria prior to interview – challenged to the selection thereafter after he failed, Held it is not open now to say that the selection and appointment of respondent is bad. Art. 320 of the Constitution nowhere bars a selection committee of the Haryana Public Service Commission to formulate the criteria for selection.

***

AIR 1981 SUPREME COURT 1777

Lila Dhar v. State of Rajasthan

Constitution of India, Arts. 14, 16, 309, Proviso  – Rajasthan Judicial Service Rules, Pre and Sch. 3 – Selection for posts of Munsifs – 25 % of marks allotted to viva voce under the rules- Does not render selection arbitrary and violative of Arts. 14 and 16. Observation in AIR 1981 SC 487 relating to public employment held per incuriam.  (Civil) Service – Recruitment – Viva Voce).

The selection for the posts of Munsifs cannot be struck down on the ground that more than due weightage was given to the interview test in that 25 % marks are allotted to viva voce under the rules and thus the selection was arbitrary and violative of Arts. 14 and 16, AIR 1981 SC 487 and AIR 1971 SC 2303, Disting.          (Para   7)

If the Governor in consultation with the High Court and the Public Service Commission of the State makes rules stipulating seventy-five per cent of the marks for the written examination and twenty-five per cent for the interview test, it cannot be said that twenty-five percent for the interview test is on the high side especially when the interview test was conducted by a body consisting of a Judge of the High Court. The Chairman and  a member of the Public Service Commission and a special invitee expert.  There can surely be no legitimate grievance or hint of arbitrariness against such body.  Yet another factor worthy of consideration is that the candidates expected to offer themselves for selection are not raw graduates freshly out of college but are persons who have already received a certain amount of professional training.  The source material is such that some weightage must be given to the interview test and it cannot possibly be said that twenty five per cent of the total marks is an exaggerated weightage.   Observation in AIR 1981 SC 487 relating to public employment held given per incuriam.







(para 7)

In the aforesaid view the selection was also not open to challenge on the ground that marks were awarded in the interview-test in a single lot instead of sub-dividing and awarding them separately under various heads for the various matters tested in the interview.   The rules themselves do not provide for the allocation of marks under different heads at the interview test.   The criteria for the interview test have been laid down by the rules.   It is for the interviewing body to take a general decision whether to allocate marks under different heads or to award marks in a single lot.   The award of marks under different heads may lead to a distorted picture of the candidate on occasions.  On the other hand the totality of the impression created by the candidate on the interviewing body may give a more accurate picture of the candidate’s personality.  It is for the interviewing body to chose the appropriate method of marking at the selection to each service.   There cannot be any magic formulae in these matters and courts cannot sit in judgment over the methods of marking employed by interviewing bodies unless it is proven or obvious that the method of marking was chosen with oblique motive.

***

Irregularities in Selection Process

Writ Appeal No.296/2001 & connected cases

D.D. 23.8.2001

The Hon'ble Chief Justice (Acting) Mr. RS Mongia

The Hon'ble Mr. Justice B.B.Deb

Smti.Debajani Choudhury & Others – Appellants (Respondents) 

vs.

The State of Assam  & Others – Respondents

Irregularities in selection process in combined Competitive Examination 1998 held for recruitment to Assam Civil Service-I Junior Grade etc.


The irregularities listed are:

(1) 5 out of 89 selected candidates were related to Members/officials of P.S.C.

(2) Answer scripts of 9 candidates tallied with each other

(3) Additional scripts of some selected candidates did not have the seal and signature/officials and Invigilators

(4) In some cases marks awarded were more than the maximum marks fixed for the questions

(5) Though sub questions were given marks, marks awarded to the whole question and

(6) In one case (Roll No.1005) answers tallied verbatim with the model answers.

The High Court has held that the selection cannot be said to be vitiated on the basis of irregularities 1 to 5.  As far as irregularity No.6 is concerned, the High Court has directed the State Government/P.S.C. to take action against the selected candidate and any other person if unfair means has been adopted and consequently, the High Court has dismissed the writ petitions challenging the selection made by P.S.C.

J U D G M E N T  


This judgment an order of ours will dispose of writ Appeal Nos. 269, 297,298 and 2001 as well as writ petition (Civil) Nos. 141,190 and 286 of 2001.  As to how we seized of the writ petitions itself will be indicated hereinafter. 

2.
The Assam Public Service Commission (APSC) issued an advertisement, which was published in the Assam Tribune in its issue dtd 28.09.1998 notifying its intention to hold a preliminary examination of the combined Competitive Examination, 1998for screening candidates for the main examination for recruitment to the Assam Civil Service-I Junior Grade, Assam Police Service Junior Grade, Labour Officer, Superintendent of Taxes etc.  It may be observed here that the aforesaid advertisement stated that the actual number of vacancies against each service/posts would be notified in due course as and when received from the government.  A copy of the advertisement has been appended as Annexure-I   to the writ petition.  We may observe here that the recruitment to the post is governed by the statutory rules known as the Assam Civil Service (Class-I) Rules, 1960.  The Rules in terms provide for holding a competitive examination.  There is a preliminary examination and whosoever qualities in the preliminary examination, he is required to pass the main examination and depending upon the vacancies, the candidates qualified in the main examination are called for viva voce.  The marks allocated for the written examination and viva voce are 1400 and 200 respectively.  It may further be stated here that there is no requirement under any rules/regulations for obtaining a particular minimum marks in a particular subject for qualifying in the main written examination nor there is any requirement for securing minimum particular marks in the viva voce.  In all there are 4(four) subjects in the written examination.  The compulsory papers are General Studies and English of 300 marks each whereas there are two optional subjects.  Each optional subject is of two papers of 200 marks each.  So far as general category candidates are concerned, such candidates were required to obtain minimum of 40% marks in the aggregate for being called for viva voce and 30% for the reserved category candidates.  In other words, minimum of 560 and 420 marks respectively were required to be secured by general category/reserved category candidates in the aggregate of the written examination.   

3.
Four petitioners filed the writ petition in this court alleging that they had duly qualified in the written examination and were called for the viva voce.  They had done extremely well in the written examination as well as in the viva voce, yet in the final selection list that was published, their names did not occur.  In fact, according to the writ petitioners, many irregularities had been committed by the commission in giving marks to the answer-scripts of the written examination as well as viva voce and some relations of the members of the commission had been selected due to favouritism.  Out of the candidates appears in the written examination and viva voce, 89 candidates including the reserved categories were selected for various posts.  A detailed reference to the averments in the writ petition would be made hereinafter.  When the writ petitions had come up before the learned Single Judge, some interim orders were passed on 10.01.2001, 13.03.2001, 22.03.2001, 03.04.2001, 17.05.2001, 21.06.2001, 24.07.2001 and 10.08.2001, which are reproduced here for ready reference:-

"10.01.2001"
Heard M.K. Choudhury, learned counsel for the petitioners, Mr. N. Dutta, assisted by Mr. H.B. Sarma, learned Standing Counsel, APSC and Mr. T.C. Chutia, learned Junior Government Advocate, Assam.


Let a notice of motion issue calling upon the Respondents to show cause as to why a Rule should not be issued, as prayed for; and/or why such further or other order or orders should not be passed as to this court may seem fit and proper.


The notice is made returnable within six weeks.


Mr. Chutia accepts notice for Respondents No.1 and Mr. H.B. Sarma, accepts notice on behalf of Respondents No.2 Notice to Respondents 3 to 9 be issued by Regd. A/D. Steps be taken by 12.01.2001.  Notice to Respondent Nos. 10 to 98 be issued through the Respondent No. 2.


A prayer for interim order has been made to stay the impugned APSC recommendations dtd 26.12.2000 and for directing the Respondent No.1 not to make any appointment on the basis of the said recommendations.  Any such stay order at this stage will delay the filling up of vacancies to different posts and such non-filling of vacancies will affect the work of the Government.  I am therefore not inclined to stay the impugned APSC recommendations dtd 26.12.2000.  However, if after return of notice, counter affidavit is filed and records are produced, and it is revealed that a strong prima facie case is made out and at that stage no appointment has been made, then the prayer for interim order will be reconsidered by the court.  It is also made clear that any appointment on the basis of the said recommendations made in the meanwhile shall be so subject to result in the writ petition. 


List after six weeks.

"13.03.2001"- Heard Mr. M.K. Choudhury, learned counsel for the petitioners. Mr.  T.C. Chutia, learned counsel for the Respondent No.1 Mr. N. Dutta, learned Sr. counsel for the Respondent No.2, Assam Public Service Commission,  Mr.H.R. Choudhury, learned counsel for the Respondent No. 84, Mr. P.J. Phukan, learned counsel for  the Respondent No. 29 and Mr. Mazumdar for the Respondent No. 46 and Mr. Mr. A.K Phukan, learned Sr. Counsel for the Respondents No. 11,13,14,15,17,18,20,22,24,28,30,31,33,34,35,36, 37,38,40,43,44,47,48,49,51,52,54,

55,56,57,60,61,62,63,64,67,69,70,71,75,76,77,78,80,81,84,85,86,87,88,90,91,93,95 and 97.  Specific allegation has been made against the Respondent Nos. 3 to 9.  Office note dtd 27.02.01 indicates that service of notice upon Respondents 3 to 9 have been sent by registered post.  Petitioner shall take fresh steps for service on notice upon Respondent Nos. 3 to 9 by Special messenger through the Registry of this Court, Mr. N. Dutta, learned Sr. Counsel for the Respondent No.2 submits that he has received the relevant records and will be filling counter by Monday next.  Post the matter for hearing on 22.03.2001 as first item in the hearing list.  In the meantime the parties shall exchange affidavit.  Till 22.03.2001 no appointment shall be made to the selected list candidates, if not already appointed.

"22.03.2001"- Heard Mr. M.K. Choudury, learned counsel for the writ petitioners.  Also heard Mr. N. Dutta, learned Sr. Counsnel for APSC, Mr. A. Roy, learned Sr. Counsel for the Respondent No.3 Mr. K.N. Choudhury, learned Sr. Counsel for Respondents No. 5,6,7,16,32 and 41.  Mr. A.K. Phukan, learned Sr. Counsel for Respondents No. 70 and Mr. T.C. Chutia learned State Counsel for Respondent No. 1.


The Controller of Examinations, Assam Public Service Commission is present with relevant records in original.


Registry is directed to receive the said records after verification and keep the same in the safe custody of the Deputy Registrar (Judicial).


Let the matter be listed on 3rd April 2001 as first and fixed item.  In the meantime, the parties may exchange pleadings.


"03.04.2001"- Heard Mr. M.K. Choudhury, learned Advocate for the petitioners and Mr. N. Dutta, learned Sr. Standing counsel for the APSC.


The scripts and other documents with regard to six candidates with regard to whom allegations have been made shall be examined by this court with the help of a small committee.  Roll Nos. of the petitioners are 7856;548;1737 and 6823.  The Roll Nos. of the Respondents are 898; 5145; 33207; 3472; 20348 and 28061.


General Studies and General knowledge are common to all the candidates.


Roll Nos. and subjects of the petitioners submitted by the learned counsel are as follows:

Roll Nos. of the Petitioners



Subjects

7856
Political Science I and II Animal Husbandry and Veterinary Science I and II

548
Political Science I and II                             English Literature I and II

1737
Political Science I and II                             


Assamese I and II

6823
Political Science I and II                             


Geography I and II

898
Sociology I and II


English Literature I and II

5145
Political Science I and II                             


Sociology I and II

33207
History I and II


Philosophy I and II

3472
Education I and II


Assamese I and II

20348
Political Science I and II


Economics I and II

28061
Education I and II


Agricultural I and II


The Controller of Examination of APSC shall contact the Registrar General and shall separate out the scripts of these candidates and shall place it in a separate sealed and with necessary subjects correlated with code nos. The Registrar General with the help of Registrar (I & II) and Registrar Administration may make random sampling of General Studies and General Knowledge papers to find out whether discrepancy and irregularity are there as alleged. 


This shall be done within a period of seven days. Thereafter list this matter for further orders on 19.04.2001 as first item.  Heard in Part.


A copy of the order shall be handed over to the Learned Counsel for the parties.

"17.05.2001"- Heard the learned counsel for the parties.  Earlier this court asked the Registry to make random checking and the Registry submitted the report and pointed out that there was glaring discrepancy/difference with regard to two candidates, Mr. M.N. Dutta, learned Advocate for the APSC submitted that out of these two candidates one has not been selected, but the other one has been selected.


To remove lurking doubt in general and for the ends of justice, I feel that the following course shall be fair procedure.


Mr. Dutta along with the officers of the APSC shall meet the Registrar General an shall furnish to him the Roll numbers of all the selected candidates and the papers of General Studies of all the selected candidates shall be taken up by the Registry keeping in sealed cover and shall be scrutinized by the Registrar General with the help of Registrar (I & E) and Registrar (Admn.) by comparing with he model answers provided by the APSC.  This shall be done as early as possible and not later than 15 days.  The report shall be submitted before this court on.

" 01.06.2001"- List this matter on 11.06.2001 along with the report.  The report shall be submitted by the Registry in sealed cover.

" 21.06.2001"- As directed by this court the registry has submitted the report and out of 89 selected candidates different anomalies have been found with regard to 70 candidates.  No anomaly has been found in the answer scripts of the following candidates by the Registry. 

	Sl. No.
	Code No.
	Roll No.

	1
	299
	5247

	2
	676
	13997

	3
	1100
	33322

	4
	1161
	35857

	5
	519
	11253

	6
	1120
	34033

	7
	1115
	33496

	8
	70
	13182

	9
	491
	9052

	10
	127
	2657

	11
	344
	6703

	12
	1060
	32095

	13
	679
	14017

	14
	948
	27996

	15
	326
	6023

	16
	1080
	33207

	17
	806
	18329

	18
	786
	16981

	19
	534
	11592


These 19 candidates may be appointed by the authority in accordance with law and rules if so advise.  Save and except these 19 candidates, the earlier stay order shall continue. The learned Advocate for the parties shall be supplied with the photocopy of the report so that they may file necessary objection against the report.  Number of photocopies to be supplied shall be informed to the Registry by the learned Advocate for the parties. Photocopies shall be furnished by the Registry as early as possible.   The report for the present shall be placed in sealed cover ad may be opened by Registry at the time of furnishing the photocopies.


Heard in part.


" 24.07.2001"- BEFORE;


THE HON'BLE MR. JUSTICE J.N. SARMA.


List this matter on 14.08.2001 for further orders 

and attempt shall be made to dispose of the matter 

on that itself, if possible.

"10.08.2001" – BEFORE:

THE HON'BLE MR. JUSTICE J.N. SARMA.

The matter has been listed to pass the following order:

1. It shall not be possible to hear the matter on 14.08.2001 as fixed earlier and the date is shifted to 3rd week of September 2001.

2. Earlier a report was submitted with regard to the paper on General Studies of selected candidates and that report is on record. Copies of the report have been furnished by the Registry to the learned Counsel for the parties in the case, and affidavits also have been filed by the parties with regard to the report which are on record.  They shall be considered at the time of hearing.

3. For the ends of justice and to maintain transparency and also; to remove all apprehensions, I further pass the order as follows:-

i) The APSC through their authorized officer(s) within 7 (seven) days from today shall sort out the scripts of all the papers of the selected candidates except General Studies (copies are stated to be with Registry) and shall put them in sealed cover packet with Roll Nos. code etc. at the back of the packet.

ii) This order I have passed in presence the learned counsel for APSC and the counsel for APSC is directed to instruct is client to do the needful.  After it is done, 3 Registrars of this Registry shall scrutinizing the scripts and submit a report to this court if there are anomalies, patent errors, wrong doing in the scripts which may be noticed by them.  The Registrars definitely are not in a position to re-assess/re-evaluate the scripts, but they shall look to the scripts and find out if there are patent anomalies as highlighted in the earlier report.

iii) The report shall be submitted to this court within 3 weeks from the date of sorting out of the scripts.  Thereafter scripts again shall be placed in the sealed cover packet after scrutiny.

iv) Copies of this order shall be furnished to the counsel for the parties.

It is urged by the learned counsel for the parties that APSC has already advertised for examination for the year 2001.  All persons including the persons involved in the litigation may apply and appear in the examination, but that shall be subject to the result of the writ petition and it will be without prejudice to their right in the writ petition.  The persons who are involved in the litigation, who have not applied, they may apply within 2 weeks from today and the APSC shall consider those applications without raising the question of last date of filing applications and the learned counsel for APSC has assured that he will instruct his client to do the needful.


"Show the orders to Registrars of this court so that they may do the needful in terms of this order as indicated".

4.
Four writ Appeals, namely writ Appeal Nos. 296 of 2001, 297 of 2001, 298 of 2001 and 299 of 2001 have been filed against the interim order dtd 10.08.2001.  Learned counsel for the appellants (Respondents before the learned Single Judge, who are the selected candidates) had argued the appeal at the motion stage and inter alia, contended that the learned Single Judge had erred in ordering screening of the written answer-scripts of the selected candidates in all the subjects.  This, according to the learned counsel for the appellants, had been done without assigning any reasons as to why such screening was necessary for the decision of the writ petition.  It was further contended that even the two reports given by the Registrar of this court pursuant to the earlier interim orders (which have been reproduced above) have not been discussed in the order dtd  10.08.2001 to justify the said  order for screening the answer-scripts in all the subjects of the selected candidates. While we were being taken through the reports submitted by the Registrar, it was suggested by the learned counsel for the parties that instead of spending time in these writ appeals, they have no objection if the writ petition itself is decided by this Court, which will not only save time but it will also avoid further appeal from the order of the learned Single Judge by any of the aggrieved party.  Since we are of the view that we have to go into the details in deciding the appeals we acceded to the suggestion of the parties and we accordingly sent for the files of the writ petitions to dispose of the same.  That is how we got seized of the writ petitions itself.

5.
Let us now notice the averments/allegations made by the writ petitioners in the writ petitions.  It is mentioned in paragraph 7 of the writ petitions that Shri Tara Pada Das, Respondent No.3 was the Chairman of the Assam Public Service Commission at the relevant point of time and it was under his supervision that the written examination as well as the viva voce test were held.  It is further mentioned that as per the news-paper reports on 20th July, 2000 a raid by the Income-tax officials was conducted at the house of Respondent No.3 and cash worth Rs. 95,00,000/- was said to have been recovered from his residence.  It is further alleged that the said Chairman was removed from his office, which fact is denied by the Assam Public Service Commission, where in it has been mentioned that he relinquished his office on completion of his tenure.  After the Respondent No.3 ceased to be the Chairman sometime in August 2000, the Respondent No.4 Shri. Debi Charan Bora was appointed as the Chairman of the Assam Public Service Commission.  The further allegation are that even the new Chairman was under the influence of the earlier Chairman and he could not discharge his duties well and in a fair manner and the selections made under the supervision of the earlier Chairman, Respondent No.3, were declared under the stewardship of the new Chairman, Respondent No.4 on 26.12.2000 and that some of the selectees (Five in number), namely, 1. Shri Pankaj Chakravarty, 2.Shri. Rajiv Thappa, 3. Shri Tenson Engti, 4. Smti. Pallabi Gohain Das and 5. Smt. Anupama  Chakravarty were the relations of one or the other Member of the Commission.  The aforesaid allegations were based on the news-paper reports. Paragraphs 12,14,15,16, and 17 of the writ petition contain the aforesaid allegations, which are as follows:-


"12. That when the final select list was yet to be declared by the APSC ad when the recommendation were yet to be sent, various news papers of Assam started reporting the illegalities committed in the process of selection.  For instance, the Dainik Agradoot, a leading Assamese daily, in its issue dtd 19.12.2000 reported that the Commission has been influenced by money and politics and the select list was prepared, changed and thereafter re-prepare of five occasions.  It was also reported that since the influence of Shri. Tara Prasad Das, the former Chairman, APSC was still there in the APSC, the new Chairman could not prepare a list solely on the basis of merit.  Another news paper Asomiya Pratidin in its issue dtd 26.12.2000 reported that the sister-in-law of Shri. Tara Prasad Das, daughter of the Private Secretary to the Chairman, and sons/daughters and close relatives of some of the members would be selected by the APSC.  In fact the December 26 issue of Asomiya Pratidin reported the Roll Nos. of certain candidates who were selected by resorting to unfair means inasmuch as either they were sons/daughters/near relatives of members who conducted the viva voce test and/or were associated directly in the selection.  The report also revealed that many near relatives of influential persons were also selected and that Shri. Tara Pada Das gave the question papers to his sister-in-law, fifteen days before the date of  the written test".


"14. That from the select list, the petitioners to the great dismay found that whatever was reported in the news papers were actually reflected in the select list.  For instance, Smt.  Pallabi Gohain (Respondent No. 92) whose name appears at Sl. No.17 at page 4 of the select list was select was selected as Inspector of Taxes.  Smt. Pallabi Gohain happens to be the sister-in-law of Shri Tara Pada Das, the Respondent No. 3.



Shri. Pankaj Chakraborty(Respondent No. 16) was selected under category I of ACS Junior Grade and his name appears at Sl. No. 7 who happens to be the son of he Respondent No. 5 Shri. Promod Chakraborty.  The name of Shri. Rajiv Thapa (Respondent No. 32) appears at Sl. No. 23 of category ACS Junior Grade who happens to be the son of the Respondent No. 6 Shri. Pahal Thapa.



One Shri. Tenso Engti (Respondent No. 41) has been selected as Superintendent of Excise who is the son of Respondent No. 7 Shri Dorsing Tera.



Further Smt. Anupama Chakraborty (Respondent No. 42), daughter of the Respondent No.8 Shri. S. Chakraborty got the selection as Assistant Registrar of Co-op. Societies.



The aforesaid example are only illustrative and there has been allegations of more irregularities. For instance, the nephew of the Controller of Examinations is also reported to be selected; however, because of paucity of time, the petitioners could not ascertain the fact.  There has also been allegations that sons, daughters of near relatives of many influential persons have been selected.


"15.    That the petitioners beg to state that the respondents Nos. 3 to 9 were all directly associated in the process of selection.  The fact that their near relatives have been selected is itself enough to vitiate the entire selection".

"16.
That the Respondent No.3 was the person under whom the written test as well as viva voce test were held.  The Respondent No.3 was not only directly associated with selection but in fact he was the main person behind the entire selection.  As such, the selection of Pallabi Gohain, the Respondent No. 92, who happens to be the sister-in-law of the Respondent No.3 is illegal and in fact the direct association of the Respondent No.3 in the recruitment process has vitiated the entire selection.

"17.
That as already stated hereinabove, the Respondent No. 16 Shri Pankaj Chakraborty is the son of the Respondent No.5  Shri. Promod Chakraborty, Similarly, the son of Respondent No.6, son-in-law of Respondent No.5 Shri. Promod Chakraborty, Similarly, the son of Respondent No.6, Son-in-law of Respondent No.7 and daughter of the Respondent No.8 have been selected and their names have been recommended by the impugned list.  The Respondents Nos. 3 to 9 are all directly associated in the selection process and the Respondent No. 3,5,6 and 7 conducted the viva voce test.  Thus the inclusion of the names of their near relatives in the impugned selection list has vitiated the selection".

6.
It may be observed here that the result of the selection was published by the Assam of the selection was published by the Assam Public Service Commission on 26.12.2000 but no appointment has been made till date and according to the stand of the State Government the appointment could not be made as the writ petitions were pending in this Court.

7.
It will be apparent from the allegations made in the writ petition that the main burden of song is that some relations of the members of the Commission have been selected.  In their reply filed on behalf of the Assam Public Service Commission, the relationship of some of the candidates with the officials of the Commission has not been denied.  But it has been stated that none of the members of the Assam Public Service Commission related to the candidates took part in the process of selection either in the written examination or in the viva voce.  Rather letters have been annexed to the reply filed by the Assam Public Service Commission, which were written by the members themselves informing the Chairman of the Commission that some of their relations were the candidates for the post in question.  In fact this is required under Rule 49 of the Assam Public Service Commission (Procedural and Conduct of Business) Rules, 1986.

8.
Before dealing with the arguments of the learned counsel for the parties it will be opposite to notice the procedure which is argued was followed by the Commission regarding the evaluation of the answer-scripts.

9.
The candidate appearing in the written examination is given an answer-book  in which he is supposed  to write the answers.  The Roll No. which is to be filled in by the candidate is later on torn off and instead a fictitious Roll No. or Code No. is mentioned by the officials of the Commission for which a record is kept as to find out against which Roll No. which fictitious Roll No. or Code  No. is given. In the answer book there is a column where the Invigilator in the Examination Centre is supposed to put his initials to identify the genuineness of the answer-book itself.  In the continuation-sheet which may be asked for by the candidate in case he cannot complete writing of the answers in the main answers in the main answer-book and supplied to him, the Invigilator is supposed to put his initials but the candidate is not supposed to write his Roll No. in that continuation sheet.  However, a small slip of paper is attached to the continuation-sheet on which the candidate is required to fill in his Roll No. as well the continuation sheet or book No. Suppose he uses two continuation-sheets he is required to write Book No. 1 and 2.  That slip of paper is removed by the officials of the Commission and the same fictitious Roll No. or Code No. which is given in the original answer book is given on the slip before the answer-book are despatched  to the examiner for assessment.  In other words, the examiner is not supposed to know as to whom does a particular answer-book belong.  Further the total marks obtained by a candidate in the main written examination are neither made known to the candidate or published nor made known to the Members of the viva voce Committee.  It is only after the viva voce committee has awarded particular number of marks, the entire result is compiled and accordingly the merit list is prepared.  In the present case the aforesaid procedure is said to have been followed by the Assam Public Service Commission.

10.
Now coming to the reports submitted by the Registrar of this Court pursuant to  the interim orders passed by the learned Single Judge, which have already been reproduced  above, the first report dated 12.04.2001 may be reproduced:-


"As directed by the Hon'ble Court, the Controller of Examination, APSC, contacted me on 09.04.2001 and placed before me the answer scripts to the question papers of General Studies.  Along with the said answer scripts, the Controller of Examination aforementioned also placed before me the question papers of General Studies and "Memorandum of Instructions" containing the gist of answers meant for examiners.  The relevant question papers and Memorandum of Instructions may be seen at Flag-A and B respectively.


I have, with the help of the Registrar (I & E) and Registrar (Admn.), made random sampling of the answer scripts to the question papers of General Studies and we selected 50 answer scripts for our scrutiny.  These answer scripts bear Code Nos.79,80,32,31,16,89,180,150,130,103,288,278,262,232,231, 372,371,336,335,308,496,490,477,425,414,540,522,520,691, 613,604,709,777,813,803,895,994,1007,1045,1010,1102,1129,1123,101,1131,1138,1147,1143,1144 and 1171.  I examined the 50 answer scripts, with the help of Registrar (I & E) and Registrar (Admn), to find out if any discrepancy, anomaly or irregularity exists. 



'During the scrutiny of the answer script bearing Code No. 32 (Flag-C), it was detected that 61/2(Six and a half) marks were given against the answer to question No.3, although mark allotted against the said question No. was only 5(five).  This apart, the answers to question Nos. 2,3,5,6,7,8,11,12,14, 16,20,24,27,28,30,34,35.36,39,43,45,41,47,48 and 40 are surprisingly enough, found to have tallied in to with the Memorandum of Instructions (Flag-B), the gists of answers etc. prepared by the APSC.



With regard to the above, it may also be pointed out that the answer to question No.4 consists of two paragraphs, the first paragraph was found to have completely tallied with the memorandum of instructions (Flag-B) and the second paragraph has little variation from what has been mentioned in the said Memorandum of Instructions.



On examination of answer scripts, bearing Code No. 36 (Flage-D) aforementioned is also found to have secured 10 marks against the answer to question No. 29, although the full mark allotted to the said question, as per relevant question paper (Flag-A) was 9.  It is, also found in this particular case that 4 marks were given against the answer to question No. 18, although mark should have been, at the most, 3, because the answer to question No. 18(B) was wrong.  In other words, even against the said incorrect answer too, 1 (one) mark was given to the examinee concerned.



Similarly, to the examinee bearing Code No. 336, marks is found to have been given against the answer to question No. 13 despite the fact that the answer to question NOs. 13(C) and 13(D) were wrong.  In other words, the examinee should have been given, as the most, 2 marks against the answer to question No.13, but he was given 4 marks.



As far as the remaining 48 answer scripts are concerned, there is no major discrepancy, though the evaluation and markings cannot be considered to be completely satisfactory. The remaining 48 answer scripts are placed with this report".

11.
After the first report was given certain other interim orders were passed by the learned Single Judge reference to which has been made above, ad thereafter the second report was submitted on 20.06.2001.  The main discrepancies of facts which have been pointed out in the latter report are that some of the additional answer-books (continuation sheets) did not have the seal or stamp of the Commission.  It was further pointed out that in case of some of the candidates, the continuation-sheets even donot have the signature/initials of the Invigilator.  In case of 3 other candidates, the opinion of the Registrar was that it was not possible to write 42 pages during the specified time and in case of one of these candidates the answers tallied almost verbatim with the model answer supplied by the commission to the examiner. This allegation pertains to Roll No. 1005.  It may be observed here that the Registrar has only scrutinised the answer books in the paper of General Studies as ordered by the learned Single Judge.  In the said paper model answers were prepared by the Assam Public Service Commission for guidance of the examiners which are to be kept in mind for evaluating the answer-books.  As per the counsel for the Assam Public Service Commission, no such model answers were prepared by the Assam Public Service Commission for the other subjects.  It has also been alleged that in the case of some of the candidates the marks which have been awarded to the questions answered in the main answer-books.  In some of the cases, it is pointed out that where-ever there were sub-questions of one question and each sub-question carried particular number of marks for sub questions, no marks have been given for sub-questions but the entire question has been given marks.  In one case, it has been pointed out that out of 10 marks 11 marks have been given and in one case out of 9 marks 10 marks have been given.  It has further been pointed out that in case of 9 candidates some of the answers tallied with each other.  These are the main discrepancies.

12.
For our satisfaction, we had also sent for the details of marks in each subject obtained by the selected candidates as also the marks obtained by them in the viva voce.  This was especially to see as to whether the alleged relatives of some of the Members of ht Commission had been given under favour or favourtism by awarding high marks in the viva voce.  The marks obtained by the alleged relations in the written examination and the marks obtained by them in the viva voce were awarded to pull them up so that they could be brought in the selection zone.  Even if much less marks were given in the viva voce, it appears that as per the merit list they would still be in the merit list.

13.
So far as the argument that the relatives of the members of the commission have been selected, it may be observed that as laid down in the decision of the Apex Court reported in (1985) 4 SCC 417 (Ashok Kumar Yadav and others Vs State of Haryana and others), there is no bar for the relations of the officials of the commission to be the candidates for a particular selection otherwise if that was to be so the relations of the members of the commission could never apply for a particular post though otherwise they may be eligible and suitable.  The only rider that was put by the Apex court is that when a relation of an official of the Commission happened to be a candidate, such official should excuse himself from the selection process.  This procedure had been followed in the present case.  Consequently, we are of the opinion that selection cannot be said to be vitiated simply because selection of 5(five) candidates who are relations of such officials out of 89 selected candidates.  Some relatives have not been selected also.

14.
So far as the allegations in the writ petition are concerned, as observed above, the main allegation was regarding the relationship of some of the members of the commission with the candidates, However, no definite allegation was made as to what irregularity was committed in the selection process.  It was to satisfy that the court had passed the aforesaid interim orders to see if any case is made out of quashing the selection.

15.
So far as the discrepancy pointed out in the reports of non-printing of stamp or the seal of the Commission on the continuation sheets is concerned, it has been replied to by the Assam Public Service Commission in their affidavit that the logo of the Commission or the seal of the Commission was some how could not be printed in the continuation-sheets but it was decided much before the commencement of the examination that the continuation-sheets without logo or the seal of commission would be used by the candidates.  However, Invigilator was to put his signature/initials on the continuation-sheets. Since there is no particular column in the continuation sheets where the invigilator was to put initials as had been provided in the main answer-book.  The invigilators had put signature or initials either on the top corner of the additional answer-book or on the slip of paper pasted on the first page of the additional answer-book for writing Roll No. and Book No. by the candidates, which was to be removed by the official of the commission before sending the answer-book to examiners.  In other words, according to the Commission either the continuation- sheets itself had contained the signature/initial of the Invigilator or the slip/sheet attached to the answer-book.  Otherwise also it does not seem to be answer-book.  Otherwise also it does not seem to be probable that if the candidate was to replace his continuation sheet at a later stage, he had to manage the same by influencing the Invigilator not to sign/initial on the continuation but only on the slip so that later on he may change the continuation-sheet with the other continuation sheet.  The invigilator in a particular centre would be necessarily be more than one on what particular date particular Invigilator would be there would normally be not known to the candidates. Thus if such eventuality was to arise, the candidate must have manage with either the officials of the commission or the examiner.  In other words he must know who is the examiner of the particular paper.  We do not thing that such probability arose in the present case.  Moreover, no such allegations are contained in the writ petition.

16.
So far as the question of tallying of some answers of 9 candidates is concerned, the reply given by the Commission is that firstly those candidates were in different centres and even if some of them were in the same centre they were in different rooms.  The possibility cannot be ruled out that they had studied the answers from a particular common book.  Such a possibility, as suggested by the Commission cannot be ruled out.

17.
Be that as it may on this ground coupled with other grounds, we are of the view that selection cannot be said to be vitiated. 

18.
At this stage we may deal with the particular case of Roll No. 1005 also.  It has been prima facie found by the Registrar of this Court that her answer script in the paper of General Studies almost verbatim tallies with the model answers prepared by the Assam Public Service Commission.  According to the Assam Public Service Commission, the model answers are prepared after the examination is over and are sent to particular examiner for guidance for evaluating the answer-book. As to how the answers to the various question of Roll No. 1005 are almost verbatim tallied with the model answers, is a question to which the appointing authority/State Govt/ Assam Public Service Commission as the case may be, must advert to this aspect and if it is found that some unfair means had been adopted, the State Govt./ Assam Public Service Commission may take action against that candidate and any other person in accordance with law, we are not opining in this matter one way or the other and we leave it to the appropriate authority to take appropriate action.

19.
So far as the discrepancy mentioned in the report that certain sub-questions were not marked and total marks were given for the whole question, it has been replied that it is upto the examiners as to how to evaluate the sub-questions and it is upto them either to give marks for a question at one place. In any case, it cannot be said to be discrepancy.  The other discrepancy is that some marks awarded to the questions in continuation-sheet appeared to be more than the marks awarded for the answers written in the first answer-book.  It can hardly be said to be a ground.  It depends upon the examiner to assess the answer to a question. If the quality of the answer written in the main answer-book is not satisfactory, definitely it would fetch less marks and if the answer written in the additional answer-books is found more satisfactory, it would fetch more marks.  Regarding the other discrepancy pointed out in the report that one more mark has been given to two candidates, then the maximum marks of the question, the reply of the Commission is that it has not been made any difference in the merit list.   Moreover, it was not required to get any pass marks in a particular subject.   It may be that it is due to human error one more mark has been given.

20.
For the aforesaid reasons as discussed above, we are of the view that no useful purpose would be served in getting the answer-books of the selected candidates in other subjects examined as that may not serve any useful purpose in the circumstances.  According to us, no basis exists after seeing the reports of the Registrar as also after hearing the argument of the learned counsel for the parties that answer-books of other subjects of the candidates should be scrutinised. For the foregoing reasons, we allow the appeal, set aside the orders dt. 10.08.2001 passed by the learned Single Judge in writ petition No. 190 of 2001 and dismiss the writ petition No. 190/2001.  This will however subject to observations made in respect of Roll No. 1005 (Respondent No. 12 in the writ petition).

19. For the reasons recorded above, all other writ petitions are dismissed.

***

THE WEST BENGAL ADMINISTRATIVE TRIBUNAL

TA 1260/96

D.D. 12.6.2002

The Hon'ble Chairman Sri. R.K.Mazumder

The Hon'ble Member (A) Sri. S.K.Ghosh

Sunil Kumar Hazra - Applicant

Vs.

State of West Bengal & Ors. - Respondents


The grievance of the applicant is that the change in holding interview pattern in 1998 for West Bengal Civil Service (Executive) Groups A, B, C, D from what was followed till 1987 has deprived him from getting the appointment to Group B service.  Till 1987 PSC used to call candidates firstly to Group A, then of Group C and thereafter of Group B for Personality Test.  That pattern was changed in 1988 by calling candidates of Group A, B and C in that order.  After examining the relevant Rules of Examination, West Bengal Administrative Tribunal (W.B.A.T.) rejected the contention of the applicant and dismissed the application holding that the change in 1988 in the order of holding the Personality Test for Group B services has not affected adversely the chances of the applicant for being called for interview in Group B. 

JUDGEMENT


The applicant Sunil Kumar Hazra, a General category candidate, obtained an interim order in Civil Order No.16534(W) 1998 from the Hon'ble High Court against the respondents for holding the interview for different Groups of services in the West Bengal Civil Service (Executive) etc. Examination.  One post has been kept vacant till disposal of the case.  The applicant submits that the change in holding the interview pattern in 1988 from what was being followed till 1987 deprived him from getting the appointment to Group 'B' service.  The West Bengal Civil Service (Executive) etc. examination is divided into four Groups, namely, Group 'A', 'B', 'C' and 'D'.  In Group 'A', 'B' and 'C', there are 600 marks in the compulsory papers having 100 marks each for the 6 papers.  Besides, Group 'A' has 300 marks for optional papers having 3 papers of 100 marks each.  Groups 'B' and 'C' have 200 marks for optional papers.  Both A & B Groups have 200 marks each in personality test whereas Group 'C' has 100 marks.  Group 'B' namely, West Bengal Police Service has emphasis on physical fitness.  According to the applicant, Groups 'A' and 'C' being almost identical and having more avenues of service, it is easy to get appointment in these Groups in comparison to Group 'B'.


Till 1987, Public Service Commission used to call candidates firstly of Group 'A', then of Group 'C' and thereafter of Group B for Personality test.  At the time of viva-voce test, candidates are required to submit the choice of preference for the services in the Group or Groups for which they have applied. After the list of successful candidates for appointment in Group A post is prepared on the basis of total 1100 marks and as per available vacancies, the rest of the candidates are selected for Group C services. If any of the candidates prefers Group B, then only he is allowed to appear in the viva-voce test of Group B service.  As the viva-voce test for Group C candidates is taken on the basis of 800 marks ins the written papers and as the number of vacancies in Group C are more than that of Group A and as pr Rule 5 of Rules of Examination, the aggregate of marks become higher of the "excess candidates", they are more or less adjudged for Group C posts.  In adopting the new procedure from 1988, very few candidates who have been eliminated from Group A has been given chance of appointment in Group B.  The applicant appeared in W.B. Civil Service (Executive) Examination in 1988 and because of the change in sequence in holding the Personality test from A, C and B till 1987 to A, B & C, he has been debarred, he feels, from getting the appointment to Group B post.


The minimum qualifying marks for Personality Test in any competitive examination depends on the number of vacancies available.  The applicant submits that marks obtained by a candidate is not the sole consideration for qualifying for the Personality for a certain Group.  It is also related to vacancies available in the said Group as well as in the other Groups of service and also on the order of holding the Personality test among the Groups.  The applicant provides an illustration, as under:-


If vacancy available in Group B in a particular year is one, the likely vacancies in Group A will be 05 and in Group C it will be 10 respectively.  If for the personality test candidates are called at the ratio of 1:2, the final interse position of the candidates will be:-

	Upto 1987
	From 1988

	(a) Since vacancy position is 05 in Group A, the number of candidates called for Personality test will be 10.  Of them, 05 will be appointed in Group A and the rest will be considered for Group B, C or D.

(b) Since vacancy position in Group C is 10, 20 candidates will be called for interview, including 05 residual candidates from Group A.  10 of them will be appointed and the rest will be considered for Groups B and D.  Hence, the candidates who are appointed will belong to serial nos. 6 to 15.

(c) As the vacancy position in Group B is 01, 02 candidates will be called for the Personality Test.  Since the first 15 candidates were appointed in Group A and C, serial nos.16 and 17 will be considered for the Personality test in Group B.  One of them will be appointed.
	(a) Same position

(b) Recruitment in Group C will be confined to 05 residual candidates of Group A minus one who gets chance in Group B (=04) and 16 fresh candidates.  As the vacancy position is 10, 20 candidates will be called for the Personality test.

(c) Candidates called for Personality test in Group B will be 02 and those 02 candidates will come from Group A i.e., serial nos. 6 and 7 of Group A will be appointed.



According to the applicant, it is evident from the above table that the qualifying marks for Personality test for the Groups are related to the order in which the said test for the various Groups is held, apart from the number of vacancies that may be available in a given year. The applicant also makes the submission that if the Personality test for Group B is held just after Group A, only candidates of Group A will be called for interview in Group B as the vacancies available in Group B are very few.  The candidates who actually were called in Group B would never have been called (para-21, page-13 of the application). The applicant points out that the long standing convention of holding the Personality test in the order of A, C, B and D had been changed whimsically since 1988, against the law of natural justice and equity.  The competition for selection for a Group B service berth, as has been made out in the illustration provided by the applicant, will be confined only to a handful of candidates who failed in Group A.  Holding the interview for Group B just after Group A is putting the object of the examination in chaos.  The services of Groups A, C and D are more or less identical and the mode of examination till 1987 used to be such that the candidates who do not succeed in Group A may have chance of getting appointment in Group C or Group D.  The applicant, therefore, submits that the writ petition may be allowed and appropriate benefits given to him retrospectively.


In his Affidavit in Reply/Rejoinder, the applicant points out that it is only at the time of interview that candidates have to specify their order of preference for services and not at the stage of filling up the form for appearing at the competitive examination.  According to the Respondents, the majority of candidates appearing at the combined examination used to give their order of preference as Groups A, C, B and D.  The Commission has observed that candidates preferred services in Group C after Group A, to avoid the rigours and hazards of the Police Service.  Thus, there is no reason to go in for the change in 1988.  (The Respondent, however, has also pointed out that the change was necessitated by a shift in the order of preference from A, C, B and D to ABCD).  The Respondent has accepted that fresh candidates of Group C are adjusted along with unsuccessful candidates of Group A.  Candidates whose names appeared at the top of the merit list of Group A, after the written examination, will also remain at the top of Group B or Group C with very minor changes, as the scheme of the examination is such that the optional paper with the least marks will be eliminated.  Hence, if the Personality test of Group B is held first, only the few unsuccessful candidates of Group A will be called for interview as the number of vacancies in Group B is very few.  So will be the case if the Personality test starts with Group C.  Hence, it shows that the qualifying marks for a certain Group is related to the vacancies available in other Groups and on the order of holding the Personality test.  At page-8 of the Rejoinder, the applicant points out the ratio at which candidates were called for interview in Groups A and B in different years between 1987 and 1983/84.  It shows that the ratio has been in the range of 1:1.8 to 1:6.56 in Group A and 1:3.8 to 1:7.125 in Group B.  According to the applicant, the table shows that in the name of fixing the minimum qualifying marks, the Respondent is inducting/rejecting candidates at his sweet will.  (The table also shows that the ratio is far higher in the case of Group B service when compared to Group A services).  The other points in the Rejoinder have been traversed in the application and noted.


Public Service Commission have not been able to submit before us the records of 1986 or 1987 examination, as these have reportedly been destroyed.  However, hey have shown us the secret files relating to the examination in Group B and other Group services of the W.B.C.S. (Executive) etc. Examination of 1988.  We wanted to find out if there has been a drastic change in the qualifying marks for Personality test for General category candidates in the year 1988 or 1987, as compared to 1988, for Group B service.  It transpires from the note sheets of the file that 38 candidates were called for interview in Group B (West Bengal Police Service) against 10 vacancies which means that the ratio is not 1:2 but almost 1:4.


In their written notes of argument, Ld. Counsel for the Public Service Commission submits that the P.S.C. is a Constitutional body under Article 315.  It is constituted by men of high integrity and qualifications.  The W.B.C.S. (Executive) Examination is held as a combined competitive examination and there is a certain complexity in the matter of preparing the merit list and conducting the Personality test.  Different candidates give different order of preference for the Groups in which they would like to be appointed on the basis of the competitive result.  For Groups A, B and C there are six compulsory papers in the written examination having 100 marks each and whereas Group A has three optional papers of 100 marks each, Group B and C have two optional papers each.  The applicant could not secure the qualifying marks fixed by the Commission for being called to the Personality test for Groups A and B.  In the year 1988, qualifying marks for Group A was fixed at 423 and for Group B at 392.  Besides, effecting the change of order of interview is well within the jurisdiction of P.S.C., provided it does not violate any statutory order and is not arbitrary.  Merit is the sole criterion for a candidate to qualify for the Personality test.  A candidate, on making an application for a post pursuant to an advertisement does not acquire any vested right of selection but if he is eligible as per rules and the terms contained in the advertisement, he does acquire the vested right to be considered.  In this case, the applicant has been lawfully eliminated on the ground of merit from being eligible for appearing at the Personality test.  (N.T.Devin Katti nd others Vs Karnataka Public Service Commission (1990) 3 SCC 157, para-11).  The change in the sequence of interview was only for administrative convenience, the respondent submits.


In the written notes of argument on behalf of the applicant, it is stated that Group A has 08 services Group C has 07 and Group B consists of one service.  The qualifying marks for Personality test for Group B service would be much less in the order of interview prevailing till 1987 than in the changed order of ABC introduced since 1988.  In support of this contention, a comparative chart is referred to.  The number of vacancies this time has been taken as 08, 07 and 01 as per the number of services in Group A, Group C and Group B respectively, instead of 05, 10 and 01 as assumed earlier.  Though Group C has only seven services; the number of pots or vacancies available in the said Group will be fairly large.  As the number of vacancies in Group A are 08, 16 candidates will be called for interview at 1:2 ratio and as such, the qualifying marks in Group A will be the marks obtained by the candidate whose position is 16th in the order of merit on the basis of written examination result (out of 1100 marks).  Then, comes interview for Group C, as in 1987.  The unsuccessful candidates of Group A, being 08 in number and fresh 06 candidates from the merit list (evened out at 1000 marks by deleting the marks of one optional paper of Group A candidates in the paper in which least marks had been scored) would be called.  Thus, the base or qualifying marks for calling candidates for interview in Group C will be the marks obtained by the candidate whose serial no is 22 in the combined written test result.  Seven candidates will be absorbed in Group C as per vacancies in that Group.  Candidates fit to be called for interview in Group B will be (22-7=15) or 16th and 17th in the merit list. The position since 1988 will be that candidates occupying 9th and 10th position will qualify to be called for interview in Group B, the first 08 candidates having been appointed in Group A.


The Rules of Examination spell out that choice of Groups has to be indicated at the time of filling up the application form and candidates called for Personality test on the result of their written examination will be required to specify the order of preference for the posts or services included in the respective Group or Groups for which they have applied.  The applicant therefore contends that until and unless a candidate is called for Personality test, there is no scope for him to give option or preference for posts or services.


Unsuccessful candidates of Group A giving option for Group C posts can also exercise option for Group B post.  Thus, chance of getting interview in Group C in the system prevalent till 1987 cannot be equated with appointment recommended by PAC or given in the said Group, as shown in the illustration by the applicant.  The applicant further argues that if the Personality test for Group B is held just after Group A, unsuccessful candidates of Group A at the top will only get an opportunity to be called for interview in Group B, as vacancies available in Group B are normally very few.  This argument is subject to the number of vacancies available in a year in Group B which can vary, the ratio at which the candidates are called for interview and the number of candidates of Group A who exercise option for Group B.  We have seen that the ratio is more in the case of Group B than in Group A.  The applicant failed to get qualifying marks in the written papers for being called at the Personality test of Group A or Group B.  Fixation of the minimum qualifying marks for calling candidates in the interview is an independent exercise for each Group before the stage of interview depending on vacancies, the desired ratio for call up at the interview and options preferred by candidates.  The hypothetical illustration falls through because those who qualify in Group C (till 1987) need not necessarily join posts in Group C.  We, therefore, consider that the change in 1988 in the order of holding the Personality test for Group B service has been adversely affected the chances of the applicant of being called for the interview in Group B.  In the given facts and circumstances, the application fails on merit and is thus dismissed.  The inter order is vacated.

***

Case No.O.A.72/2000

D.D. 27.2.2003

The Hon'ble Mr. Chairman R.K.Majumdar

The Hon'ble Mr. Member S.K.Ghosh

Sujit Kumar Das  - Applicant

Vs. 

State of West Bengal & Ors. - Respondents

Validity of Selection Board cannot be challenged after appearing for interview unless the allegations of malafides are established

The applicant was a candidate along with 15 others including Respondent No.5 for the post of Lecturer in History of Art at Govt. College of Art and Craft, Calcutta in West Bengal Education Service as per advertisement dated 6.7.99 which prescribes qualification and experience and also relaxation of age for candidates having higher qualification and/or experience.  P.S.C. considering the qualification and experience of Respondent No.5 has selected her for the post after relaxing the age as she was overaged.  The applicant has assailed the selection of R5 on two grounds.  Firstly, she does not have requisite qualification.  Secondly, she does not possess qualification nor experience qualifying her for relaxation of age.  Rejecting both these objections the Tribunal has dismissed the application with the following observations:

"Selection process including an interview cannot be challenged by a candidate who takes a calculated chance and appears at the interview and then only because the result of the interview was not acceptable to him cannot raise the allegation that the process of interview was unfair or the Board of Interview took an arbitrary decision.  When a selection is made by an expert body like PSC and the interview was held by the eminent personalities in the relevant field the Court should not interfere with the opinion expressed by the expert body unless the allegations of malafides are made or established.  If the expert body considers suitability of a candidate for a specified post after giving due consideration to all the relevant factors then the Court should not ordinarily interfere with such selection process or evaluation.  This is the established principle of law in the country as enunciated by the Hon'ble Supreme Court of India in the established ruling reported in 1996(6) SCC 282 in the case of Secretary (Health), Deptt. Of Health & Family Welfare and Another –vs- Dr.Anita Puri and Others.  If the petitioner challenges the validity of the Selection Board after interview when he comes to know that he was not selected, such conduct amounts to approbation and reprobation and would disentitle him of any relief.  In such cases the applicant should be estopped from challenging the validity of recommendation and selection.  In view of such established principle of law, the present applicant should be estopped from challenging the validity of the recommendation unless it is specifically proved that such selection was done in an arbitrary and malafide manner."

Cases referred:

1. 1996(6) SCC 282  Secretary, Health & Family Welfare & Anr. –vs- Dr.Anitha puri & Another

JUDGEMENT


This is an application filed by the applicant, Sujit Kumar Das praying for a declaration that the selection and appointment of private respondent No.6 is bad in law and liable to be quashed and for a further declaration that the applicant is entitled to be appointed in the post of lecturer in the Govt. Art College and an order directing the respondents to set aside the appointment of private respondent No.5 and to appoint the applicant as lecturer in place of private respondent No.5.


The background of this case is, the Public Service Commission made an advertisement on 6th of July, 1999 for selection and appointment to the post of lecturer in History of Art at Govt. College of Art & Craft, Calcutta and in the said advertisement essential qualification was prescribed as Master degree in any History of Art/Ancient Indian History & Culture (Art Group) with atleast 55% marks from a recognized University.  According to the said advertisement age was prescribed not more than 35 years on 1.1.1999 relaxable for the candidates having higher qualification/experience.  In response to such advertisement the applicant who worked as part time lecturer in Govt. College of Art & Craft from 29.8.1997 applied for the post of lecturer in History of Art.  Subsequently the applicant was directed for an interview before the P.S.C. on 15.9.1999.  Now it is stated by the applicant that though he was found fit for appointment according to the record of the P.S.C., he was not appointed but the private respondent No.6 who did simply possess master degree in Ancient History & Culture not in Art group of Fine Art as required pursuant to the advertisement had been selected and appointed and as such the appointment of private respondent No.5 was bad in law.  So the recommendation of the P.S.C. was absolutely beyond the prescribed essential qualification and the selection of the said respondent was done most illegally and arbitrarily.  Besides, as per the advertisement age limit was fixed at 35 years on 1.1.1999 but admittedly the private respondent No.5 was more than 35 years as on 1.1.1999.  Unless the candidate possesses qualification in Art group, he or she cannot be selected or appointed as a lecturer in Art College particularly in the post of lecturer in History of Art.  It is further contended by the applicant that the private respondent No.5 was not eligible to come under relaxation clause owing to her over age because she did not have any higher qualification.  History of Art lecturer post is actually the post of Fine Art Department because History of Art is a part of Fine Art or Visual Art.  Therefore, the selection and appointment of private Respondent No.5 should be out rightly quashed and since the applicant himself possesses the requisite qualification in Master degree he should have been recommended for appointment to the post of lecturer in History of Art.  Hence, the case.


The respondent No.4, Public Service Commission, West Bengal entered appearance in the instant proceeding and filed reply denying interalia of material allegations.  Amongst other technical objections this respondent No.4, PAC, West Bengal had made out a case that the Commission issued Advertisement No.1(6-J)/99 inviting applications for selection of candidates for recruitment to the post of lecturer in History of Art at Govt. College of Art & Craft, kolkata in West Bengal Education Service.  The essential qualification prescribed for the post were:

i) Master degree in History of Art/Ancient Indian History & Culture (Art group) with atleast 55% marks from a recognized University;

ii) Knowledge about the Principal Museums and Galleries of India; and 

iii) Knowledge of Bengali/Nepali spoken and written. Age prescribed for the post was not more than 35 years as on 1.1.1999, relaxable for candidates having higher qualifications and/or experience and for persons holding substantive appointment in teaching branch of Education Deptt.

Out of 21 candidates only 16 were called for interview held on 15.9.1999.  Such interview was held by the Commission with the assistance of eminent personality in the relevant field.  On the basis of performance of the candidates at the interview as well as assessment of their academic records, experience, aptitude and personality the Commission decided to recommend Smt. Mina Ghosh (Repondent No.5) for appointment to the post in question and the letter of recommendation was sent to the Govt. in the High Education Deptt for further action.  Meanwhile, the decision of the Commission has been challenged by the present applicant (Applicant No.10 before the Commission) on the ground that the recommended candidate Smt. Mine Ghosh (Applicant No.9 before the Commission did not possess the essential qualification and also that she is over aged.

It is submitted by the P.S.C. that the private respondent No.5 is well acquainted with the subject for which she has been recommended by the Commission.  Her study and experience in Calligraphy (beautiful writing or elegant penmanship). Numismatic, ancient Indian Art and Architecture were unquestionably recognized by the Commission which is an expert body. In this respect the respondent, P.S.C. has referred to the opinion of Professor David Diringer, who was an internationally acclaimed Art historian.  The Commission had stressed on the certificate issued by two eminent men in the concerned field in favour of private respondent no.5 to the effect that she was eligible for the post and such certificate has been annexed as Annexure 'C' to the Notes of Argument submitted by the P.S.C.  Apart from that the Ph.D thesis prepared by the private respondent No.5 on the Art of the Book in Eastern India under the Palas and Senas is a brilliant testimony of her scholarship and expertise in the subject namely History of Art.  Hence the Commission for all practical purposes felt that the private respondent No.5 prima-facie fulfilled the advertised qualifications and as such she was called for an interview and on the basis of her performance during interview she was recommended for appointment in the post of Lecturer in History of Art in the Govt. College of Art & Craft in the West Bengal Education Service, where she joined as per Govt. order and since then she has been working over there.  It has been further contended by the PSC, West Bengal that her overage was rightly condoned by the Commission in terms of the relevant advertisement considering her vast research experience over the concerned subject.  The Commission is required to evolve the relative fitness and merit of the candidates and then select the candidates in accordance with such evaluation which cannot be considered to be arbitrary unless there is some established malafide.  If the expert body like P.S.C. considers suitability of a candidate for specified post after giving due consideration to all the relevant factors then the court should not ordinarily interfere with such selection or evaluation.

Under all these circumstances, the P.S.C., West Bengal has emphatically submitted that the application filed by the present petitioner deserves out right dismissal.

Respondent No.5, Smt. Mina Ghosh entered appearance in the instant proceedings and she also specifically denied all the material allegations as contained in the application.  This respondent No.5 has stated in her reply that she adequately fulfils all the criteria required in the advertisement.

1) She is an Honors Graduate in History from Calcutta University.

2) She also did her Master Degree in Ancient Indian History and Culture and secured 59% marks.

3) This respondent had special paper in Epigraphy and Numismatic which requires knowledge of Calligraphy and Numismatic art which are very much recognized as the branches of Visual Arts.  She had already passed her B.Ed. examination which is equivalent to post-graduate qualification.

4) In addition to the above, the respondent was engaged at Paschimbanga Bangla Akademi as a Research Assistant in a project concerning the development of Bengali Script from January, 1990 to June, 1997.  She completed her work to determine the origin and evolutionary phases from 3rd Century B.C. (Annexure 'C' to the Notes of Written Argument).

5) She passed the examination in Tibetan language.

She also participated in the course of Archeology and History conduced by the Directorate of Archaeology and Museum, Govt. of West Bengal and Paschimbanga Itihas Samsad.

6) She also participated in the workshop in Ancient Indian Scripts held at the School of Vedic Studies conducted by the Rebindra Bharati University.

7) She successfully completed an academic course on Charukala Parichay Sikshakram which is an orientation in Fine Arts.

8) She also attended the short course in Museum Studies.  She also worked as a Guest Lecturer and delivered a number of lectures in six months course in Eastern Indian Paleography.

Before joining at the Govt. College of Art & Craft, the respondent was engaged at the Asiatic Society and was awarded as the James Prince Research Fellowship.  After intensive study over the subject she submitted her final report and she is a registered Ph.D. Student in preparing a thesis on the Art of the Book in Eastern India under the Palas and Senas.

In response to the allegation of the applicant that she does not come within the zone of consideration as not possessing the requisite qualifications, it has been submitted that the special paper in post graduate courses i.e. Archaeology, Group-IA comes within the purview of Visual Art and two of her special papers were comprised Epigraphy and Numismatics.  In this respect she has referred to the Encyclopedia of World Art (McGraw-Hill Book Company Inc, New York, Toronto, London, 1060 Vol-15).  Thus she had successfully dealt with outstanding cases of creative originality and inter-national relationships with other art forms (Annexure 'M').  The study of inscriptions may well be taken as a study of the objects of art and iconography.

It has been alleged by the private respondent No.5 that the applicant has purposefully suppressed four pages i.e. page 8, 9 as well as 12 and 13 because those pages containing a list of inscriptions and some series of coins to be studied by a student of Archaeology which are also the objects of art and iconography.  It is quite obvious that the student of Archaeology Group-IA in post-graduate course is required to acquire thorough knowledge about art and iconography.  So the allegations of the present applicant should be rejected.  The allegation against the respondent was that a student of Archaeology Group-1A does not require to study iconography but such fact is absolutely incorrect and false in view of the prescribed syllabus in M.A. in Ancient Indian History and Culture. These two groups Archaeology 1A and 1B completely covered the field of Archaeology and both the groups are complementary to each other.  Another field of study of the respondent was Numismatic i.e. the study of coins. Hence, according to this respondent Calligraphy and Numismatic are recognized as branches of studies in the field of art.  In the whole of the reply submitted by the respondent No.5 it has been sufficiently reflected that she successfully completed various fields of fine arts in the matter of coinage, print making, graphic art and time and also typography which all include Visual Art.

The respondent further submits that prior to the advertisement by P.S.C. she was a lecturer in art mentioned in the post No.6 of the advertisement which she fulfilled with her special discipline and every sorts of specialization. Additionally subject of her Ph.D. thesis i.e. the Art of the Book in Eastern Indian under Palas and Senas and the course of Charukala Parichay Sikshakram being an orientation in Fine Art, she proved her academic qualification in Fine Art and in Iconography.  Therefore the allegation of the applicant regarding shortcomings of the essential qualifications is absolutely and completely untenable.

Regarding the second allegation to the effect that the respondent does not possess any higher qualification, it has been contended that thesis a registered Ph.D. student and preparing thesis on the Art of the Book in Eastern under Palas and Senas where she dealt with technique of the production of Palm-leaves, method of writing and with different other topics.  The topic which she has taken is essential for any syllabus framed for visual and fine art.  The certificate given by Dr.Ashok Bhattacharya and Dr. Gautam Sengupta which complemented her acquaintance in art and iconography and such letter has been annexed as 'X'.  Her long experience in research for 7½ years Paschimbanga Bangla Academy and her two years experience in Asiatic Society added her additional qualification. The authority, Public Service Commission have definitely considered all such talents and performances of the respondent No.5 and after thorough interview, the Board of Selection recommended her for appointment to the post of lecturer for which the advertisement was published.

Although this respondent exceeded the age limit only by a year and few months but in terms of the advertisement the age limit is relaxable in case of candidates having higher qualification and/or experience. Respondent No.5 had successfully undergone several training courses and these have been considered as the evidence of higher qualifications and that was the reason and justification in relaxing the age of the respondent.  Present applicant Sujit Kumar Das has master degree in fine arts but not in the History of Art or in the Ancient Indian History and Culture (Art Group) which is the criteria required in the said advertisement.  Therefore, the applicant does not have the requisite qualification in terms of the advertisement for coming within the zone of consideration.  So the application which is now under disposal is required to be dismissed with cost.

On considering the submissions advanced by the Ld. Advocates of the parties the following points are framed for consideration.

1) Whether the P.S.C., West Bengal acted arbitrarily in recommending the private respondent No.5 for appointment to the post of Lecturer as per advertisement dated 06.01.1999 in the daily Statesman Patrika?

2) Whether the private respondent No.5 had any short-comings of the requisite qualifications in terms of the said advertisement?

3) Whether the selection of private respondent No.5 was illegal and malafide?

4) Whether the applicant himself should be selected for appointment in place of private respondent No.5?

5) To what other relief or reliefs, if any, is the applicant entitled?

FINDINGS WITH REASONS:


Admittedly in all 16 candidates were called for interview on 15th of December, 1999 by the PSC, West Bengal with the assistance of eminent personalities in the relevant field including the applicant and private respondent No.5.  Admittedly the advertisement was made in the daily Statesmen for appointment of lecturer in the History of Art and essential qualification was as per advertisement master degree in any History of Art/Ancient Indian History & Culture (Art group) with atleast 55% marks from a recognized University together with the knowledge of Bengali and Nepali both spoken and written Desirable qualification was experience in handling Museum materials and ability to write/edit articles of art.  Age limit was 35 years was relaxable for candidates having higher qualification and experience.  The Board of interview constituted by the PSC, West Bengal recommended and selected private respondent No.5 for appointment to the post of Lecturer in Visual Art in the Govt. College of Art & Craft in West Bengal Education Service.  The present application has been filed challenging the selection and appointment of the private respondent No.5 with the specific allegation that the respondent No.5 had shortcomings of the requisite qualification as required in terms of the advertisement.  Secondly, the respondent No.5 was over aged and such over age was not relaxable because she did not possess any higher qualification.  These are practically the main grievances as projected by the applicant in the instant application.

"Selection process including an interview cannot be challenged by a candidate who takes a calculated chance and appears at the interview and then only because the result of the interview was not acceptable to him cannot raise the allegation that the process of interview was unfair or the Board of Interview took an arbitrary decision.  When a selection is made by an expert body like PSC and the interview was held by the eminent personalities in the relevant field the Court should not interfere with the opinion expressed by the expert body unless the allegations of malafides are made or established.  If the expert body considers suitability of a candidate for a specified post after giving due consideration to all the relevant factors then the Court should not ordinarily interfere with such selection process or evaluation.  This is the established principle of law in the country as enunciated by the Hon'ble Supreme Court of India in the established ruling reported in 1996(6) SCC 282 in the case of Secretary (Health), Deptt. Of Health & Family Welfare and Another –vs- Dr.Anita Puri and Others.  If the petitioner challenges the validity of the Selection Board after interview when he comes to know that he was not selected, such conduct amounts to approbation and reprobation and would disentitle him of any relief.  In such cases the applicant should be estopped from challenging the validity of recommendation and selection.  In view of such established principle of law, the present applicant should be estopped from challenging the validity of the recommendation unless it is specifically proved that such selection was done in an arbitrary and malafide manner."

Now it has to be examined whether the act of the P.S.C., West Bengal in the matter of recommendation of respondent No.5 for appointment to the post of lecturer was done in a malafide manner or not?  In this respect the private respondent No.5 has criteria required in the advertisement particularly she got some specialization after completion of certain courses and training in the relevant field of art.  The respondent is a holder of master degree in Ancient Indian History & Culture and secured more than 55% marks and missed the First class only by three marks.  She got the special paper in Epigraphy and Numismatic which are very much part of fine arts.  In addition the respondent successfully completed the academic course in Fine Arts organized by Rajya Charukala Parshad and she was also a Research Fellow in the project concerned in the Development of Bengali script for more than seven years.  She also successfully completed short course in Museum Studies which is also an added qualification as per advertisement itself. She also passed Tibetan Language and also passed B.Ed. examination from University of Calcutta.  She also participated in a Course of Archaeology and History conducted by the Directorate of Archaeology and Museum.  It has also been stated that she participated in the Workshop in Ancient Indian Scripts conducted by Rabindra Varati University.  She was also a research fellow at Asiatic Society, Calcutta and also a registered student in Ph.D and she is preparing the thesis on The Art of the Book in Eastern India under "palas and Senas."

The Public Service Commission has only considered all the above qualifications of the respondent No.5 being sufficient for her selection and recommendation in the post of lecturer in the History of Art.  The Public Service Commission West Bengal and the Board for the interview having considered all such qualifications of the respondent No.6 recommended her selection for the post of lecturer as per the advertisement.  The PSC must have given due importance on the performance of the interview particularly to adjudicate the real knowledge over the subject and as such the recommendation was made in favour of the respondent No.5.  Since the respondent No.5 had some higher qualifications as already mentioned in the earlier paragraphs.   PSC also allowed the relaxation of age in terms of the advertisement itself.  So it cannot be said that the present respondent No.5 did not possess any higher qualification because she had some specialized knowledge in the field of fine art in different copies of Ancient Indian History & Culture.  So it cannot be presumed that the PSC acted in some malafide manner in selecting the respondent No.5 for the post in question.  It is further contended by the respondent No.5 that although the applicant had the master degree in fine arts but she did not possess any master degree in the History of Art or Ancient Indian History & Culture.  Nowhere in the application it is found that the applicant has any specialized knowledge or any experience in the field of other courses and training relating to fine art.  The Public Service Commission has also submitted during the course of argument that the applicant himself could not succeed in the merit rating for which he was not selected or recommended for the post.  The PAC has been satisfied with the qualification of the respondent No.5 and having considered all such specialized knowledge of the respondent No.5 in addition to her master degree in Ancient Indian History & Culture.  The respondent had two special papers in the post graduate courses which are directly related with the Visual Art and also in Fine Art.

In fact, the applicant during the entire course of the proceedings could not satisfy the Tribunal that there had been some arbitrariness done on behalf of the PSC West Bengal in the matter of recommendation and selection of respondent No.5.  The allegations as to the shortcomings of the qualifications cannot be accepted as genuine and bonafide because as per their advertisement the respondent No.5 had her master degree in Ancient Indian History & Culture (Art Group).  It has already been discussed in the foregoing paragraphs that not only the special papers taken up by the respondent No.5 are connected with the Visual Art & Fine Art but in other field of Fine Arts also the respondent No.5 completed several courses and trainings in the field of Fine Art and she got specialized knowledge in the activities of the Museum concerning printing, paintings, coinage etc.  Therefore, the present applicant could not succeed in establishing his own case that the selection of the respondent No.5 was illegal and malafide. PSC, West Bengal has very rightly selected and recommended the respondent No.5 for the post of Lecturer in the Govt. College of Art and Craft in West Bengal Education Service.  Such selection by the PAC cannot be considered to be bad in view of the qualification and other specialized knowledge of the respondent No.5  Therefore, the application filed by the present applicant is devoid of any merit and the instant case of the applicant deserves dismissal.  Hence, the case is dismissed.

***

Interview viva voce test

JT 2000 (Suppl.2) SC 526

Praveen Singh v. State of Punjab & Ors.

Though interview undoubtedly is a significant factor in the matter of appointments and it plays a strategic role, but it also allows creeping in of a lacuna rendering the appointments illegitimate.  Obviously it is an important factor but ought not to be the sole guiding factor since reliance thereon only may lead to a "sabotage of the purity of the proceedings".  There can therefore be no doubt that the viva voce test performs a very useful function in assessing the personal characteristics and traits and in fact tests the man himself and is therefore, regarded as an important tool along with the written examination (emphasis supplied).



(Para 9)

BANERJEE   J.

1.
Arbitrariness being opposed to reasonableness is an antithesis to law. There cannot, however, be any exact definition of arbitrariness neither can there be any straitjacket formula evolved therefore, since the same is dependent on the varying facts and circumstances of each case.

2.
The basic facts pertaining to the appeal against the judgment of the High Court depict that the writ petition of the appellant was dismissed by the High Court on the ground that there is no infraction of law neither the Public Service Commission in the State of Punjab has deviated from the criteria laid down for selection of candidates for the post of Block Development and Panchayat Officer.  Incidentally the grievance of the writ petitioner-appellant pertains to violations of the equality clause under Articles 14 and 16 of the Constitution read with provisions of Punjab Development and Panchayat Class-II (Service) Rules, 1974.

3.
On the factual score it appears that the Punjab Public Service Commission in June, 1993 issued an advertisement for 26 vacancies of Block Development ad Panchayat Officers but before the process of selection could be finalised, the Government of Punjab filled up the vacancies through ad-hoc appoints by reason wherefore, the Service Commission considered it fit not to proceed with the selection any further.  The records depict that these ad-hoc appointments, however by the order of the High Court in a petition under Article 226 stands quashed and the appeal there from was dismissed by this Court.  This Court, however, while rejecting the appeal was pleased to direct the Public Service Commission (Punjab) to complete the process of selection by 9th July, 1995and in terms therewith, the Service Commission issued a corrigendum to the advertisement but the vacancies were enhanced from 28 to 44 for reasons of exigencies of the situation.  It is against this corrigendum to the advertisement, about 4,500 people appeared in written test and subsequently roll numbers of 130 candidates only were published, being eligible to appear in the viva voce test. On 9th July, 1995 the final result was announced and the names and roll numbers of candidates who were found suitable for appointments were published in order of merit.  The petitioner's name, however, did not figure in the merit list, which stands challenged in the writ petition before the High Court but the same, however, stands negated by the High Court and hence the appeal before this court.

4.
The bone of contention raised in the appeal is the non-consideration of the marks secured by the candidates in the written examination while determining the overall merit of the candidates and the real merit has been ignored at the time of preparation of select list by the Service Commission and in this context, strong reliance was placed on the information sheet as circulated by the Service Commission, relevant extracts of which are as below:

"EXAM. 1/93

PUNJAB PUBLIC SERVICE COMMISSION, PATIALA

Information Sheet and Instructions to Candidates

BLOCK DEVELOPMENT AND PANCHAYAT OFFICERS EXAMINATION, 1993

IMPORTANT NOTE:-

CLOSING DATE

.............................................................

Vacancies and Reservations:

.................................................................

Qualifications:

....................................................................

Scheme of Examination:

3.
There will be four papers for written test (a) General Knowledge including Everyday Science; (b)General English/Eassy; (c) Community Development Panchayat Raj and Agricultural Development; (d) Punjabi Language test of Matriculation Standard, followed by viva voce test.  The qualifying standard and syllabus etc. is give in the rules attached. 

12(1)
The examination will consist of the following subjects and marks indicated against each:

	Sl. No.
	Subject
	Standard of the papers
	Maximum marks

	1.
	English/English


	BA/BSc. of the Punjab University
	100

	2.
	Punjabi                                 (in Gurmukhi script)


	Matriculation of Punjab School Education Board
	50

	3.
	General Knowledge
	BA/BSc. of the Punjab University


	100



	4.
	Community Development, Panchayati Raj and Agricultural Development


	As per detailed Syllabus in para 6 below
	100

	5.
	Viva voce
	-
	50




2.
No candidate shall be eligible to appear in the viva voce test unless he obtains 33 per cent marks in each paper and 45 per cent marks in aggregate.

5.
Paragraph 12(1) of the document thus expressly provides that the examination shall consist of four different subjects with 100 marks each for three subjects and fifty marks (50) stand earmarked for the 4th vernacular (Punjabi in Gurmukhi script) totalling 350 marks and further 50 marks for viva voce test.  The essentiality of viva voce test, however, stands established by reason of express narration under the scheme of examination viz. "followed by viva voce test".  In the event of there being a written test for elimination.  The scheme of the examination would not have been detailed in the manner as it has been so stated.  Paragraph 3 of the instructions refers to the Rules for laying down the qualifications and the syllabus for the examination.  Admittedly, these Rules have been framed by the Governor of Punjab in exercise of his power under the provision to Article 309.  Rule 5 of the Rules referred to the qualification that a person ca be appointed to the service who possesses the educational and other qualifications specified in Appendix B.  In Appendix B, the posts of Block Development and Panchayat Officers appear at item no.20 and the qualifications mentioned therein are as below:



"(i) Graduate of a recognised University;



      Preference to Graduate in Agriculture;

(ii) Knowledge of Punjabi language upto                                 Matriculation or    equivalent standard;    

(iii) Candidates will be required to qualify

       the following written tests at the time of 

       recruitment;

(i)     General Knowledge


100 marks

(ii)    General English/Essay of                                           B.A. Standard  



100 marks

(iii)   Community Development

         Panchayati Raj and Agricultural

         Development



100 marks

(iv) Punjabi language test of  

Matriculation Standard


50  marks 

(v) Viva voce 



100 marks

"The qualifying standard in the test will be 33% pass marks in each paper and 45% in the aggregate".

6.
It is on the basis of the Rules together with the information sheet as noticed herein before, that the High Court came to the conclusion that there is no arbitrariness in the matter of selection of candidates.  The said finding stands challenged before us principally on the ground that there is existing a dual requirement viz., written test as also the viva voce test and the marks obtained therein in both counts ought to have formed part of the process of determining the merit and the Public Service Commission had no authority or jurisdiction to effect the selection solely on the basis of the performance of the candidates at the viva voce examination. The respondents, however, contended that since it was not possible to interview about 4,500 candidates, the Public Service Commission resorted to a written elimination test in order to facilitate the interview process or the viva voce test.  It was contended had been called for the viva voce test out of 4,500 approximately, as against 44 vacancy posts.  A short digression from the facts however may not be totally unjustified at this juncture by reason of enormity of the issue of available employment opportunity. 4,500 persons applied for 44 vacancies a rather sordid state of affairs employment opportunities are so meager as compared to the need and the situation has reached its optimum without any indication even of a descending trend.  Needless to record that this is not in Punjab only but this is reflected in every State in the country – in some States the ratio is still higher – we are however, not expressing any opinion but recording factum only so as to focus the magnitude of the problem. 

7.
Turning on to the contentions as raised by the respondent herein that the written test, on the wake of the documentary evidence available in the records, cannot but be termed to be a mere qualifying test and since Service Commission has proceeded to select the candidates on the basis of the performance of the candidates at the viva voce examination the actions cannot be faulted in any way neither can the same be ascribed to be arbitrary or capricious.  

8.
Relying upon the aforesaid however, the High Court observed that even though the Rule is not properly articulated but on a rational interpretation, there is no escape from the conclusion that passing of the written test with 33% marks in each paper and 45% marks in aggregate does not ipso facto entitle a candidate to be called for viva voce/interview.  The High Court, however, proceeded on the right of the employer for short listing and screening since the same has been recognised by the law courts keeping in view the ground reality, as it is otherwise a well-nigh impossibility for the selecting agency to interview all the candidates.  The High Court also took into consideration the number of candidates and the time that shall be otherwise consumed in the event of interview of a larger number of people and as such the High Court came to the conclusion that the Punjab Public Service Commission was justified in adopting a rational yardstick for short listing the number of candidates for viva voce test and no arbitrariness or illegality can be attributed therein and the factum of judging the merits of the candidates on the basis of viva voce test being prevalent in the Punjab Public Service Commission since the year 1978 has also been taken into consideration by the High Court.  While it is true that the administrative or quasi-judicial authority clothed with the power of selection and appointment ought to be left unfettered in adaptation of procedural aspect but that does not, however, mean and imply that the same would be made available to an employer at the cost of fair play, good conscience and equity.  This Court in the case of J. P.  Kulshreshtha & Ors. V. Chancellor, Allahabad University & Ors. [AIR 1980 SC 2141] did recognise the undetectable manipulation of results being achieved by remote control tacits and masked as viva voce test resulting in the sabotage of the purity of proceedings.  This Court held  "interviews as such are not bad but polluting it to attain illegitimate ends is bad".

9.
What does Kulshreshtha's case (Supra) depict?  Does it say that interview should be the only method of assessment of the merits of the candidates?  The answer obviously cannot be in the affirmative.  The vice of manipulation, we are afraid cannot be ruled out.  Though interview undoubtedly is a significant factor in the matter of appointments and it plays a strategic role but it also allows creeping in of a lacuna rendering the appointments illegitimate.  Obviously it is an important factor but ought not to be the sole guiding factor since reliance thereon only may lead to a "Sabotage of the purity of the proceedings".  Along catena of decisions of this Court have been noted by the High Court have been noted by the High Court in the judgment but we need not dilate thereon neither we even wish to sound a contra note.  In Ashok Kumar's case [Ashok Kumar Yadav V. State of Haryana : 1985 (3) SLR 200] this Court, however, in no un-certain terms observed. There can therefore be no doubt that the viva voce test performs a very useful function in assessing the personal characteristics and traits and in fact, tests the man himself and is therefore regarded as an important tool along with the written examination (emphasis supplied).

10.
The situation envisaged by Chinnappa Reddy, J. in Lila Dhar's case [Lila Dhar Vs. State of Rajasthan: AIR 1981 SC 1777] on which strong reliance was placed, is totally different from the contextual facts and the reliance thereon is also totally misplaced. Chinnappa Reddy J discussed about the case of services to which recruitment has necessarily been made from persons of mature personality and it is in that perspective it was held "interview test may be the only way subject to basic and essential academic and professional requirements being satisfied".  The facts in the present context deal with Block Development Officers at the Panchayat level.  Neither the job requires mature personality nor the recruitment should be on the basis of interview only having regard to the nature and requirement of the concerned jobs.  In any event, Service Commission itself has recognised a written test as also viva voce test.  The issue, therefore, pertains as to whether on a proper interpretation of the Rules read with the instructions note, the writ ten examination can be deemed to be a mere qualifying examination and the appointment can only be given through viva voce test – a plain reading of the same, however, would negate the question as posed.

11.
A close look at the qualification as prescribed in the information sheet, however, in our view would depict otherwise.  The qualifications prescribe that the candidates will be required to qualify for the following written test at the time of recruitment and the qualification standard in the test has been fixed to be at 33% pass marks in each paper with 45% however in the aggregate (emphasised) and paragraph 4 of the information sheet, as above, in no uncertain terms records that no candidate shall be eligible to appear in the viva voce test unless he obtains 33% marks in each paper and 45% marks in the aggregate.                    

12.
Reading the two requirements as above, in our view, question of having the written test written off in the matter of selection, does not and cannot arise.  Had it been the intent of the Service Commission, then and in that event question of there being a totally of marks would not have been included therein and together with specified marks for viva voce tests, would not have been there, neither there would have been any requirement of qualifying pass marks nor there would have been any aggregate marks as noticed above. 

13.
Further, in the event, the interview was the sole criterion and the written test being treated as qualifying test, the Public Service Commission ought to have clearly stated that upon completion of the written elimination test, selection would be made on the basis of the viva voce test only as is available in the decision of Ashok & Ors. V. State of Karnataka [JT 1991 (4) SC 160=1992 (1) SCC 28].  Be it noted that there is always a room for suspicion for the common appointments if the oral interview is taken up as the only criterion.  Of course, there are posts and posts, where interviews can be a safe method of appointment but to the post of a Block Development Officer or a Panchayat Officer wherein about 4500 people applied for 44 posts, interview cannot be said to be a satisfactory method of selection though however it may be a part thereof.  I the factual score we have the advantage of having the Rules prescribing the mode and method of appointments and specific marks are earmarked for written examinations of various subjects together with totality of marks for viva voce test.  As a matter of fact, out of 450 marks, only 50 marks have been allotted for interview by the Service Commission itself – why were these 400 marks allotted for a written examination in four different subjects, if interview was to be the guiding factor?  There has been however, no answer to the same excepting that the Court ought not to interfere in the matter of selection process in the absence of mala fides – true it is that in the event the selection is tainted with mala fides, it would be a plain exercise of judicial power to set right the wrong – but is it also realistic to assume that when the Commission, in clear and categorical language, recorded that 450 marks would be the total  marks for the  examination  and out of which only  50 marks are earmarked for viva voce test,  the Commission desired that these 50 marks would  be relevant and crucial and the other  400 marks would be rendered totally, superfluous and of no effect  at all?  The language used is rather plain and is not capable of the interpretation as is being presented before us during the course of hearing and as has been held by the High Court.  Reliance on 50 marks only and thereby avoiding the other 400 marks cannot, in our view, having due regard to the language used, be said to be reasonable or devoid of any arbitrariness.  

14.
The action of the respondent-Commission thus is wholly unreasonable, unfair and not in accordance with the declared principles.  Appointment procedure is evident from the documentary evidence disclosed in the proceedings and the Commission ought to have taken note of the written examination results as well.  As a matter of fact, the High Court while recording its acceptance to the method of selection on the basis of the viva voce test only, was pleased to observe as below:

"However, we consider it absolutely imperative to observe that the Governments should get the Rules examined and make proper amendment so that its intention of making distinction between qualifying test and viva voce test does not remain obscure.  We also direct the PPSC to take extra precautions while issuing any future advertisement so that no inconsistency remains between the Rules and the contents of the advertisement".

15.
The High Court admittedly therefore, found inconsistency and obscurity in the entire process and as a matter of fact, the High Court has suggested incorporation of proper amendments in the Rules so as to avoid confusion and obscurity.  We are however, constrained to note that having come to a finding about the inconsistency ad obscurity in the process, the High Court thought it fit to decry the claim of the writ petitioner being the appellant herein, on the plea of the employer's right but the documents through which the right flows, indicates a contra situation and as such the action suffers from the vice of arbitrariness and unreasonableness warranting intervention of this Court.  On the wake of the above, the order of the High Court stands set aside and quashed.  Consequently the appointments are also set aside.  The Public Service Commission is directed to complete the process of selections in terms of the existing Rules so that both the written and the viva voce test be taken into consideration for the purpose of effecting appointments.  It is made clear that no further advertisement or examination shall take place but reconsideration of the entire process be effected upon due reliance on the written as well as viva voce test.  The process be completed with in a period of 3 months from the date thereof.  It is further made clear that the appointments if any already made shall continue out shall be subject to the further results which may be declared by the Public Service Commission in regard to filling up of the posts of Block Development and Panchayat Officers.  The appeal thus stands allowed.  There will however, be no order as to costs.                    

***

Debarment of Candidates

F.25/3/2001-R(C&P)

UNION PUBLIC SERVICE COMMISSION

RECRUITMENT (C&P) SECTION

New Delhi, 30th January  2001.

Subject: Judgment delivered by Hon'ble Supreme Court           on Civil  Appeal  No. 675/2000 filed by the Union Public  Service Commission Vs. Jagannath Mishra.

This appeal was filed by the Union Public Service Commission against the impugned Judgment of the Division Bench of Patna High Court affirming the Judgment of the CAT, which set aside the order of punishment inflicted upon Sh. Jagannath Mishra, by the Commission. The order of punishment debarring Sh. Jagannath Mishra from appearing in any competitive exam for a period of 10 years was imposed on him by the Commission alleging copying in the examination.

The operative part of the Judgment delivered by the Hon'ble Supreme Court is re-produced below:

"We are of the considered opinion that the Tribunal committed serious error in interfering with the conclusion of the UPSC and in interfering with the punishment awarded by it.  The High Court also committed error in affirming the said decision of the Tribunal.  It is true that there has been no report from the invigilator indicating any mal practice by the respondent or the person who was sitting behind him.  But, mere absence of such report would not be sufficient to exonerate the delinquency, of such report would not be sufficient to exonerate the delinquency, if otherwise a conclusion could be arrived at that but for the assistance of the respondent the candidate sitting behind him could not have copied in the manner he has done.  The Tribunal as well as the High Court committed serious error by giving extra weightage for the absence of any report from the invigilator.  It cannot be held as a principle that wherever there is no report from the invigilator indicating adoption of mal practice in any examination the Appropriate Authority cannot come to the conclusion about the adoption of mal practice. It would always be a case depending upon the materials produced and there would be no bar for an expert body to come to a definite conclusion about adoption of mal practice in an examination even in the absence of a report of the invigilator to that effect.  It would always be a question of fact to be decided on the basis of materials produced before the Expert Body.    

In our considered opinion, on the materials available, the ultimate conclusion of the UPSC cannot be held to be a conclusion of an unreasonable man so as to be interfered with by a Court of Law.  We, therefore, set aside the impugned decision of the Tribunal as well as that of the High Court, but so far as the punishment is concerned, having regard to the facts and circumstances of the present case, we direct that the debarment in question will be for a period of 3 years.  The appeal is allowed to the extent indicated above".

Circulated among all Officers/Sections in the Recruitment Wing for information.

***

Appointment order issued to selected candidates after terminating the Service of Adhoc Lecturer following the principle “Last come first Go”

Special Civil Application No.2664 of 2001 and connected cases

D.D. 15.7.2002

Hon'ble Mr. Justice C.K.Buch

Shah Jolly Chandravadan – Petitioners

Versus

State of Gujarat - Respondents


Recruitment to the post of Lecturer in Government Colleges (Class-II Gazetted)


Pursuant to notification dated 13.6.98 for recruitment to fill up 475 vacancies of Lecturers in Government Colleges, the Gujarat Public Service Commission after the selection prepared a select list and forwarded the same to the Government for issuing appointment orders. At that time, more than 300 Lecturers were working on ad hoc basis in the vacancies notified subject to availability of regularly selected candidates by Public Service Commission.  As there was delay in issuing appointment orders to the selected candidates they approached the High Court.  Lecturers who were working on ad hoc basis also approached the High Court for regularization of their service.


The High Court has allowed the applications filed by the selected candidates and rejected the applications filed by ad hoc Lecturers and issued direction to the State Government to issue appointment orders to the selected candidates after terminating the services of ad hoc Lecturers following the principle "last come first go".

Cases referred:

1. AIR 1987 SC 2034 Osmania University Teachers Association V/s State of Andhra Pradesh & Anr.

2. 1992(2) SCC 29 Karnataka State Private Stop-Gap Lecturers Association v/s State of Karnataka & Others

3. 1992 (3) Scale 361 Sabita Prasad v/s State of Bihar

4. 1994 Lab. I.C. 2343 Bhagalpar University v/s State of Bihar

5. AIR 1996 SC 2775 Dr. Surinder Singh Jamwal & Anr. V/s State of Jammu & Kashmir

6. 1997(1) SCC 350 P.Ravindran & Others v/s Union Territory of Pondicherry and others

***

Selection based solely on Personality test and viva-voce

Writ Petition No.4133 of 1991 & connected cases

D.D. 27.2.1992

Hon'ble Mr. Justice V.P.Tipnis 

Hon'ble Mr. Justice M.S.Vaidya

Shaligram  & Ors. – Petitioners

Vs.

The State of Maharshtra & Ors.

Whether selection based solely on Personality Test or Viva-voce is valid?

Yes


Following procedures of the Commission in the recruitment to the post of Civil Judge (Junior Division) are upheld by the Court: 

(1) Chairman of the Commission can constitute or re-constitute the Interview Committee and 

(2) Short listing of candidates eligible for interview by conducting Screening Test.
Cases referred:

1. AIR 1963 Mysore 202 K.N.Chandrasekhara v. State of Mysore

2. 1980 Lab. IC 759   T.N.Manjula Devi v. State of Karnataka

3. 1981 4 SCC P.159  Lila Dhar v. State of Rajasthan & Ors.

4. 1985(4) SCC P.417  Ashok Kumar Yadav vs. State of Haryana & Ors.

5. (1987 Supp) SCC 401  State of U.P. vs. Rafiquddin

6. (1991) 1 SCC 662  Mohinder Sain Garg V. State of Punjab

ORAL ORDER  (PER TIPNIS.  J)


As these four writ petitions raise common points of law and fact, they are disposed of by common order.

2. Writ petition No. 4133/1991 is filed by Sri Shaligram Sakharam Manwar.  The petitioner is a legal practitioner and has been practicing in the District and Sessions Court and the subordinate courts at Aurangabad since 1981.  The Deputy Secretary of the Maharashtra Public Service Commission (MPSC) invited applications for the post of Civil Judge (Junior Division) and Judicial Magistrate (First Class) from eligible candidates vide a notification. dated 22nd of May 1990 for filling 54 vacancies in the Judicial Service of the State of Maharashtra which are exclusively reserved for the candidates belonging to backward classes, 2 posts for Scheduled Castes and Scheduled Caste converts to Buddhism, 47 posts for Scheduled Tribes, including those living outside the specified areas and 5 posts for De-notified Tribes and Nomadic Tribes.  To be eligible for appointment, the candidates should ordinarily be not less than 21 years and not more than 40 years of age on 1st September 1990, the candidates must have practiced as an Advocate, Attorney or pleader in the High Court at Bombay or in courts on 3rd July 1990 and the candidates should have sufficient knowledge of Marathi to enable him to speak, read, write and translate with facility into English and vice versa.  In response to the advertisement the petitioner submitted his application.

3. There after, the MPSC again invited applications for 200 vacancies of Civil Judge (JD) and Judicial Magistrate  (FC) in the Judicial Service of the state of Maharashtra. It was also notified that 68 vacancies are reserved for the candidates belonging to backward classes; 26 for scheduled castes and scheduled caste converts to Buddhism, 14 for Scheduled Tribes, including those living outside the specified areas, 8 for De-notified Tribes and Nomadic-Tribes and 20 for other backward communities.  To be eligible for appointment, the candidate must ordinarily be not less than 21 years and not more than 35 years of age, there being relaxation upto 40 years in cases of candidates belonging to communities recognised as backward by the Government of Maharashtra for the purposes of recruitment as on 1st January 1991.  The other requirements wee identical with the earlier notification.  It was further specifically notified in the said advertisement that a Screening Test consisting of two papers of descriptive type on the topics mentioned will be held by the commission on 3rd March 1991 for short-listing of candidates to be called for interview.  All the candidates whose applications were filled in properly were to be admitted to the test without scrutiny of their eligibility for appointment to the post.  The marks obtained by the candidates in that test shall not be taken into consideration for the purpose of final selection nor the same will be communicated to the candidates.  Selection was to be made on the basis of performance at interview only.  In this advertisement it was also notified that the candidates belonging to Scheduled – Castes, Scheduled Tribes, De- notified Tribes and Nomadic Tribes who have applied for the posts advertised by the Commission under special drive (i.e. the earlier notification) need not apply again and their applications would be considered for these posts else and they will be required to appear for common "screening test".  This notification was issued on 26th September 1990.  The petitioner successfully passed the screening written examination and was called for viva voce test on 25th September 1991.  The petitioner has contended that he appeared before the Commission on 25th September 1991 for viva voce test and though it was conducted hardly for two to three minutes, he replied all the questions satisfactorily.  The petitioner, however, was shocked when he received when he received letter dtd 06.11.1991 from MPSC stating that he is not recommended for the post.  The petitioner challenges the validity of Rule 4 of the Bombay Judicial Service- Recruitment Rules, 1956.  The petitioner also challenges the method and manner of preparing the select list by the MPSC on several grounds.  The petitioner has also challenged the select list on the ground that so far as the reserved posts for backward class candidates are concerned, the MPSC has not followed the directions – instructions in that behalf given by the Government under certain circulars.  The petitioner has, therefore, prayed that the method and manner of selection procedure followed by MPSC should be declared as arbitrary and the select list prepared by the MPSC should be quashed and not aside and the MPSC may be directed to consider the claim of the petitioner to the post applied for by issuing appropriate directions.

4. Writ petition No. 74/1992 is filed by one Pawan kumar Manohar Bedre.  He has stated that he has applied in response to the advertisement published by the MPSC on 26th June 1990 inviting applications for vacancies of Civil Judge (J.D) and Judicial Magistrate (FC).  He was called for a written examination held on 3rd of March 1991.  Having succeeded in the said examination he was called for interview on 26th September 1991.  The petitioner appeared for the interview and, according to him, replied all the questions asked by the member of the panel in a satisfactory manner.  However, the petitioner was dismayed when he received letter dtd 06.11.1991 from MPSC informing that the MPSC has not recommended him for the post.  The petitioner has challenged the procedure of MPSC on the ground that the panel constituted for interviewing the candidates consisted of different members for different member for different candidates.  Some time the panel consisted of Chairperson of MPSC Smt. Patil and Shri. B.B. Shande as the member of the MPSC and at some time Shri B.B. Shinde was replaced by Shri. S.A., another member of MPSC.  At times the panel consisted of only the Chairperson Smt. Patil though Hon'ble Mr. Justice Puranik, as the representative of the High Court of Bombay was present all throughout.   The petitioner has contended that inasmuch as Hon'ble Mr. Justice Puranik did not have right to vote under the rules, the decision of selecting the candidates, after 09.11.1991, was taken only by the Chairperson, namely, Smt. Patil, which is invalid.  This procedure, according to the petitioner, is arbitrary.  The petitioner has also challenged the validity of Rule 4 (4) of the Bombay Judicial Service Recruitment Rules, 1956, on the main ground that under the rules the Hon'ble High Court Judge is not entitled to vote.  The petitioner has also challenged the manner of preparing the select list inasmuch as no weightage has been given to the written test at all and the selection is based solely on the personality test or the viva voce.  The petitioner has also challenged the process of selection on the ground that he was interviewed only for five minutes.  The petitioner has, therefore, prayed for quashing the select list prepared by the MPSC and also for direction to the respondents to adopt proper procedure for selection to the posts of Civil Judge (JD) and Judicial Magistrate (FO).

5. Write petition No. 206/1992 is filed by Shri. Shivanand Bhagwanrao  Kulkarni.  The petitioner is practising Advocate since 06.03.1985 in the courts at Nanded, Labour and Industrial Courts, High Court and Tribunals at Aurangabad.  The petitioner applied in response to advertisement published by MPSC on 26.06.1990.  He passed the written test held on 03.03.1991 and who called for interview on 20th September 1991.  The petitioner appeared for the interview and according to the petitioner, he answered all the questions in a satisfactory manner.  However, he was dismayed when he received letter 04.11.1991 from MPSC informing him that he was not recommended for the post.  He has also challenged the manner and method of selection on the ground of change in the composition of the interview panel from time to time.  The other submissions and challenges are identical relief's are claimed in the petition

6. Writ petition No. 207/1992 is filed by one Laxman Nagorao Deckare and Kum. Ranjana Dattatraya Reddi who are practising advocates in the District Court at Nanded and the courts subordinate to it.  Petitioner No.1 has been practising since 1980 while petitioner No. 2 since about 1986.  The petitioners applied for the posts in response to advertisement dtd 26.06.1990 and were called for written test.   The petitioners No.1 and 2 were further called for personal interview held on 20.09.1991 and 03.10.1991 respectively.  According to the petitioners, they answered the questions asked by Hon'ble member of the panel in a satisfactory manner but they were dismayed when they received communications dtd 04.11.1991 and 06.11.1991 respectively by petitioners Nos. 1 and 2 informing them that they have not been recommended for the post. They have contended that when the interview of petitioner No.1 was held on 20.09.1991 the panel consisted of the Chairperson of MPSC Smt. Patil, another member of MPSC Shri B.B. Shinde and Hon'ble Mr. Justice Puranik of the Bombay High Court while when petitioner No.2 was interviewed on 03.10.1991 the panel consisted of the Chairperson of the MPSC Smt. Patil and Hon'ble Mr. Justice Puranik of the Bombay High Court.  The petitioners have complained that there were 254 vacant posts and though about 484 candidates were called, it is learnt that recommendations are not made for all the 254 posts despite availability of eligible candidates like petitioners and others who have succeeded in the written test.  The petitioners have also contended that initially applications were invited for 54 posts exclusively reserved for the candidates belonging to backward classes, however, they were merged by conducting written test for 254 posts which has resulted into injustice to the candidates belonging to reserved classes.  The petition contains similar and identical challenges as those in writ petition No. 74/1992 and identical relief's are claimed in this petition as well.

7. In all the petitions the State of Maharashtra and MPSC are made respondents.  Notice before admission was issued in all the petitions to the respondents.  Affidavit-in-reply has been filed on behalf of the MPSC in writ petition No. 206/1992 and it is prayed that the same affidavit may be treated as affidavit-in-reply in all the petitions.  Separate additional affidavit-in-reply are also are also filed in respect of writ petitions No. 4133/1991 and 207/1992.  In affidavit-in-reply to writ petition No. 207/1992.  it  is stated that the commission has interviewed about 464 candidates and recommendations of 254 candidates are made.  It is further stated that the written test was conducted as screening test and the said procedure has been approved by the Supreme Court by its judgment dtd 29th April 1987 rendered in Civil Appeal No. 1971/1986 (States of Maharashtra V Arunkumar Ganeshrao and others).  It is further stated that two different advertisement were issued; first was published on 22nd May 1990 for 94 posts exclusively reserved for the candidates belonging to Scheduled Castes, Scheduled Tribes, De-notified Tribes and Nomadic Tribes. Another advertisement was published on 26th September 1990 inviting applications for 200 vacancies for the posts of Civil Judges and reservation of 26 vacancies for Scheduled Castes, 14 for Scheduled Tribes, for De-notified Tribes and Nomadic Tribes and 20 for other backward communities was provided.  It is further mentioned in the affidavit that as such 61 vacancies were available for the candidates of Scheduled Tribes when only 10 applications were received from candidates belonging to Scheduled Tribes  out of which only 6 candidates could qualify for interview after screening written examination and out of 6 interviewed  candidates belonging to Scheduled Tribes was absolute and, therefore, the  MPSC has not recommended any other candidate against the vacancies specifically reserved for Scheduled Tribes candidates.  So far as posts reserved for the candidates belonging to the Scheduled Castes are concerned, recommendations have been made for filling up the posts as far as scheduled caste candidates are concerned, now there is no backlog  whatsoever.

8.      In affidavit-in-reply to writ petition No. 4133/1991 filed on behalf of the MPSC it is stated that the petitioner was interviewed on 25th September 1991.  However, no record of duration of the interview of each candidate is kept.  The petitioner   was not recommended on the basis of the performance in the interview.  It is further stated that the Commission is an autonomous body established under Art.515 of the constitution of India and functions of the Commission are enervated in Article 320 of the Constitution of India.  The Commission adopts various methods for selection of suitable candidates i.e. competitive examination and/or interview or screening test and interview.  It is further stated that for the selection of the posts advertised in this case the Commission decided to have written test for a limited purpose of short-listing the candidates and interview of candidates qualified in the test as a method for selection.  It is   that this procedure has been upheld by the Hon'ble Supreme Court of India in Civil Appeal No. 1971/1986 preferred by the Commission against the judgment of the Bombay High Court in writ petition No.57/1986.  It is further stated that it was clearly mentioned in the notification dtd 26th September 1990 that screening test for short-listing of candidates to be called for interview would be held and marks obtained by candidates in the test would not be taken into consideration for the purpose of final selection and that selection would be made on the basis of performance at interview alone.  It is further stated that so far as scheduled caste is concerned, candidates belonging to scheduled castes have been recommended by the Commission for all the reserved vacancies in respect of the Scheduled Caste.

9. The main affidavit-in-reply is filed in writ petition No. 206/1992.  It is stated that the panel for the interview was constituted in accordance with the rules framed by the MPSC to regulate the internal procedure of work called, "Maharashtra Public Service Commission Rules of procedure; 1981".  It is contended that the MPSC being a body created under the constitution of India, has authority to regulate its own procedure regarding conduct of examinations and interviews, etc.  Rule 8 of the Rules gives authority to the Chairman to constitute or re-constitute the committee of one or more members, including the Chairman, and assign to each committees specific item of work.  Under Rule 8(4) of the rules the Chairman is empowered to constitute Interview Committees consisting of Chairman and/or one or more members.  Under the rules the Chairman alone can interview the candidates or he can appoint one or more members.  It is further stated that interviews were held from 5th September 1991 to 16th October 1991.  Paragraph 5 of the affidavit-in-reply reveals that from 5th September 1991 to 15th September 1991 the panel consisted of the Chairperson Smt. Patil and another member of the Commission Shri. S.P. Sing.  As Shri. S.P. Sing was not available because of his personal difficulties the Chairperson reconstituted the Committee by substituting Shri (Dr.) B.B. Shinde, another member of the MPSC for Shri S.P. Sing and the said reconstituted Committee interviewed candidates from 16th September 1991 to 25th September 1991.   As Shri Shinde was not available, the Chairman again reconstituted the Committee consisting of the Chairperson Smt. Patil and Dr. Tawade, another member of the MPSC and this panel interviewed the candidates from 26th September 1991 to 30th September 1991.  As Mr. S.P. Singh resumed his duties and had become available the Committee was again reconstituted consisting of the Chairperson Smt. Patil and Mr. S.P. Singh and interviewed the candidates on 1st and 3rd October 1991.  On 4th October 1991, the panel consisted of Smt. Patil, Chairperson, and Shri Kanga, member of the MPSC and from 7th October 1991 to 16th October 1991 it consisted of the Chairperson of MPSC Smt. Patil alone.  The affidavit further states that on all the dates of the interviews in respect of all the candidates Hon'ble Mr. Justice Puranik was present as the representative of the High Court and Hon'ble Mr. Justice Puranik took part in the deliberations and his views were considered.  Paragraph 6 of the affidavit further reveals that the Chairperson of the MPSC Smt. Patil and Hon'ble Mr. Justice Puranik were present all throughout the interviews of all the candidates and Hon'ble Mr. Justice Puranik took part in the deliberations and also he has submitted the list of the candidates.  It is further stated that taking into consideration the views of Hon'ble Mr. Justice Puranik, finalised list was circulated amongst all the members of the Commission and also to Hon'ble Mr. Justice Puranik who has approved the said list and the selection was unanimous.  It is therefore, contended on behalf of the MPSC that the procedure followed by the Commission is perfectly valid and legal.

  The contention of the petitioner that the decision of selecting the candidates interviewed after 09.10.1991 is taken by only one member, namely the Chairperson is untenable as from 7th October 1991 to 16th October 1991 the Chairperson and Hon'ble Mr. Justice Puranik were the members of the panel and both of them interviewed the candidates.  The affidavit further stated that in the entire process of interviews, there arose no question whether vote was required.  That the recommendations are to be made by the Commission as a whole a contemplated under Art. 320 of the Constitution and the Commission, after considering the entire aspect of the matter, has recommended the select list of the candidates to the Government for appointment to the posts of Civil Judge (JD) and Judicial Magistrate (FC). It is further stated that the details of deliberations between the members of the panel is not required to be communicated to the candidates. It is reiterated that the views expressed by Hon'ble Mr. Justice Purnik were duly considered and list was prepared after it was circulated to all the members of the Interview Committee.  It is further stated that in the absence of any provision, the constitutional body like Public Service Commission, can frame its own procedure and the procedure for the interview, which was followed was in conformity with the rules formed under Art.234 of the Constitution of India.  It is further stated that there were 254 vacancies for which Commission received about 2060 applications and there was no other alternative before the Commission but to hold Screening Test to short-list the candidates for interview.  It is further submitted that the aforesaid procedure was approved by the Supreme Court in the case of State of Maharashtra V   Arun Kumar and others.  It is further submitted in the affidavit that duration of the interview is not the only criteria to select the candidates.  It depends on the response given by the candidates at the time of the interview and judged by the members of the Interview Committee who are experts in the filed and the Hon'ble Court should not disturb the assessment by the Interview Committee.  It is further asserted that the procedure for the interview and time to be devoted to every candidate depends on several factors and it is for the Interview Committee to decide upon the time of the interview.  It is also stated that the interviews were held by the Committee formed by the Chairperson an recommendation of the Commission as such have been forwarded to the Government for making appointments and there is full compliance of Art.320 of the constitution of India.  It is also submitted that the written examination was conducted only to our tail the number of candidates to be interviewed and the came should not be compared with the competitive examinations held for appointment to other Civil Services.  Under the circumstances, the MPSC has submitted that no for interference is out and the petitions should be rejected.

10. Shri S.B. Kulkarni, Advocate, Shri V.R. Patil, Advocate, Shri A.H. Joshi, Advocate, appeared on behalf of the petitioners.  In fact Advocate Shri. S.B. Kulkarni himself is petitioner in writ petition No. 206/1992.  Shri Kakade, learned Government Pleader, appeared for the state of Maharashtra and Shri A.B. Naik, Advocate, appeared for the MPSC in all the petitions.  We have heard the learned Advocate for both sides at some length and almost as a final hearing matter and the hearing took place for almost the whole day.

11. Now, so far as the challenge to the validity of Rule 4(4) of the Bombay Judicial Service Recruitment Rules, 1956, is concerned, we do not find much force in the same.  Under the provisions of Art.234 of the Constitution of India, appointments of persons other than District Judges to the judicial services of the State shall be made by governor of the State in accordance with the rules made by him in that behalf after consultation with the state Public Service Commission and with the High Court exercising jurisdiction in relation to such State.  The Bombay Judicial Service Recruitment Rules are admittedly made by the Governor of Bombay I exercise of power conferred by Art.234 after consultation with the state Maharashtra Public Service Commission and with the High Court exercising jurisdiction in relation to such State.  The Bombay Judicial Service Recruitment Rules are admittedly made by the Governor of Bombay in exercise of power conferred by Art. 234 after consultation with the Maharashtra Public Service Commission and the High Court of Bombay.  Rule 4(4) of the Bombay  Judicial Service Recruitment Rules, 1956, reads as under:

"4(4) (i) appointments to the posts of Civil Judge (Junior Division) and Judicial Magistrates of the First Class shall be made by nomination from members of the B&T (or, in special circumstances, by re-employment of retired Civil Judges (Junior Division) or by –nomination from among officers of the other services):

(11) the appointments shall be made by the Governor in consultation with the Commission (except that it shall not be necessary to consult the Commission in re-employing  retired Civil Judges (Junior Division):

       Provided that the Commission shall invite a representative of the High Court to be present at the interview held by the Commission for this purpose and the representative so present may take part in the deliberations of the Commission but shall not be ensiled to vote:

(iii) (appointments other than appointments of received Civil Judges (Junior Division) shall) be made from among candidates who-

(a) are ordinarily not less than twenty-one and not more than (thirty five years) (forty years) in the case of  candidates belonging to  Committee recognised as Backward by Government for purpose of recruitment.

(b) (Unless otherwise expressly directed, ordinarily have practiced an Advocates) attorneys or pleaders in the High Court or Courts subordinate this to for not less than three years of the last date prescribed for the submission of the applications: 

(c) are certified in Granter Bombay by the Principal Judge of the City Civil Court or the Chief Judge of the Small causes Court or the (Chief Metropolitan Magistrates) and elsewhere by a District Judge, to have sufficient knowledge of (Kalathi), to enable them to speak, read, write and translate with facility into English and vice versa.

(Note:- In the case of policy prosecutors serving under the Government who apply for the posts, their service in that capacity should be taken on practice at the Bar).

(iv) Unless otherwise expressly directed, every person appointed under the last for going sub-rule shall be on probation for a period of two years and on the expiry of such period he may be confirmed if :-

(a) there is a vacancy; (and)

(b) his work is found satisfactory:

(v) Appointment by re-employment of retired Civil Jude (Junior Division) shall be made by the Governor after consultation with the High Court.  Appointment by nomination from among officers of other services shall be made by the Governor after consultation with the High Court ad the Commission".

It is suggested that the disability to vote makes the presence of the representative of the High Court ineffective.  We do not agree.  It is an admitted position that Shri justices Puranik, Sitting High Court Judge of the Bombay High Court, was present throughout all interviews of all the candidates.  The affidavit-in-reply filed on behalf of the MPSC clearly states that on all the dates of the interviews Hon'ble Mr. Justice Puranik was present and took part in the deliberations an his views were considered.  The affidavit further states that taking into consideration the views of Mr. Justice Puranik the list was finalised and it was circulated amongst all members of the Commission and also the Hon'ble Mr. Justice Puranik who has approved the said list.  The selection, it is stated, was neanirous.   It is further reiterated that the views expressed by Hon'ble Mr. Justice Puranik were duly considered and not only the select list was approved by all the members of the Commission but it was also fully approved by Hon'ble Mr. Justice Puranik.

In the case of Ashok Kumar Yadav Vs. State of Hariyana and others (1985(4) SCC P 417), in paragraph No. 31, the Supreme court has observed that when selections to the Judicial Services are being made, a sitting Judge of the High Court to be nominated by the Chief Justice of the State should be invited to participate in the interview as an expert and sine such sitting Judge comes as an expert, who, by reason of the fact that he is a sitting High court Judge, knows the quality and character of the candidates appearing for the interview, the advice given by him should ordinarily be accepted, unless there are strong and cogent  reasons for not accepting such advice and such strong and cogent reasons must be recorded in writing by the Commission and members of the Public Service Commission.  The Supreme Court gave such direction to the Public Service Commission in every State.

12. In the facts before us it is clear that Hon'ble Mr. Justice Puranik, sitting Judge of the Bombay High Court, was present all throughout the interviews.  He took part in the deliberations.  The views expressed by Mr. Justice Puranik were duly considered an infact unanimous decision was taken by the MPSC which was also approved by Hon'ble Mr. Justice Puranik.  We are satisfied that the directions given by Hon'ble Supreme Court were fully complied with.  The provision that the High Court representative shall not be entitled to vote is absolutely proper insomuch as he is not the member of the MPSC.  The MPSC is constituted under Art.315 and Art.316 of the Constitution of India.  The functions of the Public Service Commission are enlisted under Art. 320 of the Constitution of India.  Thus the MPSC is a constitutional functionary.  As such, no person other than the duly appointed member cannot as member thereof. When, under the rule framed by the Governor, under Art.234 of the Constitution of India, the sitting Judge is present and his views are almost binding, in our opinion, mere disability to vote does not in any way infringe the provisions of Art.234 of the Constitution.  We have also been unable to the appreciate how the said rule infringes the provisions of Art. 50, which are to the effect that the State shall take steps to separate the Judiciary from the Executive in the Public Service of the State.

13. So far as the method and procedure of the MPSC in this behalf is concerned, it is firstly challenged on the around that the method, procedure and rules in that behalf are not made by the Governor.  In that behalf the petitioners relied upon the judgment of the Mysore High Court in the case of K.N. Chandra Sekhere Vs. State of Mysore (ATR 1963 Mysore 292) (V 50).  In the said judgment it was laid down that in the absence of any rule prescribing the qualifying marks, or in the absence of any power in the Governor to delegate his authority to determine the qualifying marks to the Public Service Commission, the commission is not competent to determine the qualifying marks.  Identical challenge was considered by the Supreme Court in the case of State of U.P V Rafiquddin  (1987 Supp) acc 401).  In paragraph 9 of the judgment in the said case the Supreme Court has observed that under Rule 19 of the U.P Civil Services (Judicial Branch) Rules, 1951, the commission is required to judge the suitability of a candidate on the basis of sufficiently high marks obtained by a candidate in the viva voce test, it has to fix some percentage of marks which in its opinion may be sufficient to the suitability of a candidate.   In the absence of a fixed norm, there could be no uniformity in assessment suitability of candidates in the viva voce test.   The Commission had, therefore, power to fix the norm.  The Supreme Court further observed that the viva voce test is a well recognised method of judging the suitability of the candidates for appointment to public service and this method had almost universally been followed in making selection for appointment to public services.  In paragraph 10 the Supreme Court referred to the case of K.H.  Chandra Sekhara decided by the Mysore High Court.  The Supreme Court notes in the said paragraph that, however, the full Bench of the Mysore High Court had not approved the view taken in K.M. Chandra Sekhara's case as can be gathered from the case of T.N. Manjula Devi V State of Karnataka (1980 Tab.TC759) wherein the Full Bench had held that the process of selection of suitable candidates to a responsible post involved a mini standard to be crossed by candidates and that had be fixed by the selection committee.

14. In this behalf it is also relevant to notice that the Supreme Court was concerned with this very procedure followed by MPSC and this very Rule 4(4) of the Bombay Judicial Service Recruitment Rules, 1956, in Civil Appeal No 1971/1986 decided by the apex court on April 29, 1987.  In the said appeal, the judgment of Bombay High Court rendered in Writ Petition No. 57/1986 was challenged by the state of Maharashtra.  In the said writ petition challenge was to the procedure and method evolved by the MPSC for filling up 150 posts of Civil Judge (Junior Division) and Judicial Magistrate  (FC).  In the said case also it was compulsory for all the candidates to appear for a written examination by way for scrutiny before the candidates were interviewed for viva voce test.  The High Court had faulted the procedure as, in its opinion, it was essential to get the approval of the Governor for introduction of new rules or modification of the existing rules.  The Supreme Court in the said case specifically examined the procedure for appointment of Civil Judges as guided by Rule 4(4) of the Bombay Judicial Services Recruitment Rules.  The Supreme Court observed that these rules are in conformity with Art.234 of the Constitution. It further observed that the procedure might be evolved by administrative directions provided those do not run counter to the requirement as are enjoined by the Constitution.  The Supreme Court further observed that the Government cannot amend or supercede statutory rules are silent on any administrative instructions but if the rules are silent on any particular point the Government can fill up the gap and supplement the rules and issue instructions not inconsistent with the rules already framed.  The Supreme Court further observed that this position in law has been universally applied by the open Court and other courts in the field where there in no specific rule.  I t was further observed that in selection of the nature wherein over 2100 candidates had offered their candidature, it would have been practically impossible to select the candidates without the written test. To have interviewed 2100 candidates with the help of High Court Judge would have been practically impossible.  Administrative rules under the constitution are made to be no construed as these work and effectuate the purpose for which these were intended.  The Supreme Court further observed that the procedure was evolved in consultation with the Government, Public Service Commission and the High Court.  The three major agencies were involved in the job of selection and framing of the rules.  It further appears to be and just to have preliminary scrutiny by written examination no that after that in interviews salient requirements can be focused.  It is a rational and fair method.  It is not an uncommon method.  It saves time and avoid a waste.  The Supreme Court further observed that the grievance which seems to have impressed the High Court was that the petitioner right to interview has been interfered with but the person who is eligible for the job has no right as such to the interview.  He has right to be considered by a procedure which is fair, just and reasonable and common to all.

15. In facts before as identical procedure was followed, namely, that the candidates to be eligible were required to be not less than two years and not more than 35 years of age on the appointed date the upper age limit being released upto 40 years in case of candidates belonging to committee recognised as backward by the Government of Maharashtra for the purpose of requirement was prescribed. The candidates were further required to have practised as an Advocate, attorney or pleader in the High Court at Bombay or in the Courts subordinate there to for not less than three years.  They were required to have sufficient knowledge of Marathi to enable them to speak, read, write and translate with facility into English and vice versa.  It was further provided that screening test consisting of two papers of descriptive types on certain subjects will be held for short-listing of the candidates to be called for the interview.  All candidates, whose applications were filled properly, were admitted to the written test without scrutiny of their eligibility for appointment to the post.  It was further specifically mentioned that marks obtained by the candidates in the test shall not be taken into consideration for the purpose of final selection nor they will be communicated to be candidates.  Selection was to be made on the basis of their performance at interview only.  As such, the challenge to the constitutional validity of rule 4(4) of the Bombay Judicial Service Recruitment Rules, 1956, must fail. 

16. The second challenge was that the selection was solely made on the basis of interview test.  In view the judgment of the Supreme Court in the case of state of Maharashtra Vs. Arunkumar Ganeshrao and other in Civil Appeal No. 19/11/1986, already referred to above, the argument need not as any further.  Identical procedure are approved by the apex Court in respect of these very coats.  Secondly in view of the judgment of the Supreme Court is the of Lila Dhar V State of Rajasthan and others reported in (1981 & SCC P. 159 it cannot be entered as of law that in every the selection has to be made on the basis of written test ad in no can it can be made solely on the basis of viva voce.  In fact the first sentences of the judgment reads as under:

" what is the ideal  of selection in a public service by written examination, by oral test (viva voce),or by a combination of both test".

The Supreme Court observed that while a written examination concerned candidate's knowledge and intellectual ability, an interview test is valuable to uses a candidate's overall International and personal qualities.  While a written examination has certain distant adventure over the interview-test there are yet no written tests which can evaluate a candidate's initiative, alertness, resourcefulness, dependableness, co-cooperativeness, capacity for clear and logical presentation, effectiveness in discussion, effectiveness in meting and dealing with others, adaptability, judgment, ability to make decision, ability to lea, intellectual and normal integrity.  Some of these qualities may be evaluated, perhaps with some degree of error, by an interview-test, much depending on the constitution of the Interview Board.

(a)     In paragraph 6 of the judgment the Supreme Court has observed that if both written examination ad interview-test are to be essential features of proper selection, the question may arise as to the weight to be attached respectively to them.  In the case of admission to a college, for instance, where the candidate's personality is yet to develop and it is too early to identify the personal qualities for which greater importance may have to be attached in Inter life, greater weight has per force to be given to performance in the written examination.  The importance to be attached to the interview-test must be minimal.  On the other hand, in the case of services to which recruitment has necessarily to be made from persons of nature personality, Interview-test may be the only way, subject to basic one essential academic and professional requirements being satisfied.  To subject such persons to a written examination may yield unfruitful and negative results, apart from its being an        cruelty to these persons.  There are, of course, many services to which recruitment is made from younger candidates whose personalities are on the threshold of development and who shows sign of great promise, and the discerned may in an interview-test, catch a glimpse of the further personality.  In the case of such services, where sound selection must combine academic ability with personality promise. some weight has to be given, though not much too great a weight to the interview-test.  There cannot be any rule of thumb regarding the precise weight to be given.  It must vary from service to service according to the requirements of the service, the minimum qualifications prescribed, the age group from which the selection is to be made, the body to which the took of holding the interview-test is proposed to be entrusted and a host of other factors.  It is a matter for determination by experts.  It is a matter for research.  it is not for the courts to pronounce upon it unless exercised weight has been given with proven or obvious oblique motive.    

(b)  In paragraph 7 of the judgment the Supreme Court observed that the Rajasthan Judicial Service Rules have been made by the Governor of Rajasthan in consultation with the High Court of Rajasthan and the Rajasthan Public Service Commission.  The High Court may be expected to know the precise requirements of Judicial Service Commission is an expert body thoroughly conversant with recruitment policies and selection methods.  Both are well-acquainted with the particular needs of their State and the people.  Both the High Court ad Public Service Commission are independent bodies outside the executive control, occupying special position, enjoying special  upper the constitution.  Neither is an outside agency.  Both are well-acquainted with particular needs of the and the people.  If the Governor, is consultation with the High Court and the Public Service Commission of the State makes rule stipulating seventy-five per cent of the marks for the written examination and twenty-five percent of  the interview-test, an what basis of a court say that twenty-five percent for the interview-test is on the high aide?  It must not also be forgotten that the interview –test is generally conducted and was, in the present case, conducted by a body consisting of a Judge of the High Court, the Chairman and a special invitee export.  There can surely be no legitimate    grievance or hint of arbitrariness against this body.  Yet another factor worthy of consideration in that the candidates expected to offer themselves for selection are not raw graduates freshly out of college but are persons who have already received a certain amount of professional training.  The source material is such that some weightage must be given to the interview-test can it possibly be said that twenty-five per cent of the total marks is an exaggerated weightage. 

(c)    In paragraph 8 the  Supreme Court observed that the rules themselves do not  for the allocation of marks under different at the interview-test.  The criteria for the interview-test has been laid down by the Rules.  It is for the interviewing body to take general decision whether to allocate marks under different head or to award marks in a single lot.  The award of marks under different heads may lead to a distorted picture of the candidate on occasions.  On the other had the totality of the impression created by the candidate or the interviewing body may give a of the candidate's personality.  It is for the interviewing body to the appropriate period of making at the selection to such service.  There cannot be any magic formulas in the matter and courts cannot it in judgment over the method of marks employed by interviewing bodies unless, as we it is proven or obvious that the method of making was chosen with oblique motive.

(d) The Supreme Court, referring to the case of Ajay Hawia, observed as under:

"The words "or even in the matter of public employment" occurring in the first extracted passage and the reference to the marks allocated for the interview test in the Indian Administrative Service examination were not intended to lay down any wide, general rule that the same principle that applied in the matter of admission to colleges also applied in the matter of recruitment to public services.  The observation relating to public employment was per incuriam, since the matter did not fall for the consideration of the Court in that case.  Nor do we think that the Court intended any wide. Construction of their observation.  As already observed by us, the weight to be given to the interview-test should depend on the requirement of the service to which recruitment in made, the source-material available for requirement, the composition of the Interview Board and several like factors.  Ordinarily recruitment to public service in regulated by rules made under the provision to Art. 309 of the Constitution and we would be usurping a function which is not ours, if we try to re-determine the appropriate method of selection and the relative weight to be attached to the various tests.  If we do that we would be re-writing the rules but we guard ourselves against being understood as saying that we would not interfere over in cases of proven or obvious oblique motive".

17. In this respect, it may be relevant to notice para 23 of judgment of the Supreme Court in the case of Ashok Kumar Yadav, referred to above which reads as under:

" This Court speaking through Chinappa Reddy, J. pointed out in Lila Dhar V State of Rajasthan that the object of any process of selection for entry into public service is to secure the best and the most suitable person for the job, avoiding patronage and favourities.  Selection based on merit, tested impartially and objectively, is the essential foundation of any useful and efficient public service. So open competitive examination has come to be accepted almost universally as the gateway to public service.   But the question is how should be competitive examination be devised?  The competitive examination may be based exclusively on written examination or it may be based exclusively on oral interview or it may be a mixture of both.  It is entirely for the Government to decide what kind of competitive examination would be appropriate i a given cases.  To quote the words of Chinappa Reddy J." In the very nature of things it would not be within the province or even the competence of the Court and the court would not venture into such exclusive tickets to discover ways out, when the matter are more appropriately left" to the wisdom of the experts.  It is not for the courts to lay down whether interview test should be held at all or how many marks should be allowed for the interview test.  Of course the marks must be minimal so as to avoid charges of arbitrariness, but not necessarily always.  There may be posts appointments where the only proper method of selection may be by a viva voce test.  Even in the case of admission to higher degree courses, it may same times be necessary to allow a fairly high percentage of marks for the viva voce test.  That is why rigid rules cannot be laid down in these matters by courts.  The expert bodies are generally the best judges.  The Government aided to experts in the field may appropriately decide to have a written examination followed by a viva voce test.

It is also relevant to notice the paragraphs 30,31,32 and 33 of the judgment of the Supreme court in the case of Mohinder Sain Garg V. State of Punjab 991) 1 SCC 662), which are as under:

30. The important case in chronology is of Ashok Kumar Yadav V. State of Haryana decided by a bench of four Judges on which both the parties have placed reliance, for in this case their Lordships considered all the earlier cases including the case of Lila Phar.  In Ashok Kumar Yadav case it was held that there cannot be any hard and fast rule regarding the praise weight to be given to the viva voce test as against the written examination. It must very from service to service according to age group from which selection in to be made, the body to which the task of holding the viva voce test in proposed to be entrusted and a host of other factors.  It is essentially a matter determined by experts.  The courts does not possess the necessary equipment and it would not be right for the court to pronounce upon it, unless to use he words of Chinappa Reddy in Lila Dhar case "exaggerate weight has been given with proven or obvious oblique motives".

31. However, it is important to note that in Ashok Kumar Yadav case Rule 9 clause (1) of the Punjab Civil Services (Executive Branch) Rules, 1930 which prescribed a competitive examination for recruitment to posts in Haryana Civil Services (Executive) and other allied Services came up for consideration. The rule provided for a competitive examination which included a written examination as well as viva voce.  For recruitment to 61 posts in Haryana Civil Services (Executive) and other allied services, over 1300 candidates obtained more than 45 per cent marks and were thus qualified for being called for viva voce examination.  Before the viva voce examination took place 119 posts became available for which more than 1300 candidates obtaining 45 per cent of marks or more were called or viva voce.  The court in clear terms deprecated the calling for interview of 1300 and odd candidates and observe that by obtaining a minimum of 45 per cent marks did not by itself entitle a candidate to insist that he should be called for the viva voce test.  There was no obligation on the Haryana Public Service Commission to call for the viva voce test.  All candidates who satisfied the minimum eligibility requirement.  It was also held that where there was a composite test consisting of a written examination followed by a viva voce test, the number of candidates to be called for interviews in order of the marks obtained in the written examination, should not exceed twice or at the biggest thrice the number of vacancies to be filled.  However, the court did not set aside the selection on the above grounds because the practice which was being consistently followed was applied in the above case also and what was done was nothing exceptional.  We are also of the view in the facts of the present once that though it was not proper for the selection committee to have called as much as more than 1200 candidates for selection of 54 posts, but the selection cannot be vitiated merely on this ground as such action is not tainted by any mala fide or oblique motive.  The respondents in the reply have also stated that they had called all the eligible candidates as the same practice was followed from the year 1970 and according to the rules all such candidates had qualified in the written examination for being called in the viva voce test.

32. In Ashok Kumar Yadav case which related to public employment, it was held in clear terms that as far as candidates in general category are concerned, it would be prudent and safe to follow the percentage adopted by the Union Public Service Commission in case of selection. To the Indian Administrative Service ad other allied services. The percentage of marks allocated for the viva vice test by the UPSC in the above services was 12.2 per cent and that has been found to be fair and just as directing a proper balance between the written examination and the viva voce test.  A clear direction was given in the following terms (SCC P455, para 29 "(this Court) would therefore direct that here after in case of selections to be made to the Haryana Civil Services (Executive Branch) and other Allied services, where the competitive examination consists of a written examination followed by viva voce test, the marks allocated for the viva voce test shall not exceed 12.2 per cent of the total marks taken into account for the purpose of selection".  The Court further suggested that this percentage should also be adopted by the Public Service Commission in other states, because it was desirable that there should be uniformity in the selection process throughout the country and the practice followed by the UPSC should be taken as a guide for the State Public Service commissions to adopt and follow.  The Court also considered the effect of allocation of a high percentage of marks for viva voce test in Ashok Kumar Yadav case.  It was clearly held that the allocation of 200 marks for the viva voce test out of a total of 900 marks for the generality of candidates an a total of 600 marks for ex-servicemen was arbitrary and excessive and it had the effect of distorting the entire process of selection.  The Court further took note of the fact that the above percentage of 33.3 per cent marks in case of ex-service officers an 22.10 marks in cases of general candidates, had been allocated for the viva voce test in force for almost 50 years and everyone had acted on the basis of these rules.  It was considered that if the prescription contained in the rules was to be set aside, it would upset a large number of appointments already made on the basis of such selections and the integration and efficiency of administrative machinery would be seriously jeopardised.  The court in the above circumstances did not set aside the selections already made on the basis of on unduly high percentage of marks allocated for the viva voce test.  The court further observed that an unduly large number of candidates were called for interview and as the marks allocated in the viva voce test were excessively high, it was possible that some of the candidates who might have otherwise come in the select list were left out of it, perhaps unjustifiably it considered it proper to direct that all the candidates who secured a minimum of 45 per cent marks in the written examination but who could not find entry in the select list, should be given one more opportunity of appearing in the competitive examination which would now have to be held in accordance with the principles laid down in the judgment and this opportunity should be given to them, even though they may have passed the maximum age prescribed by the rules for recruitment.  We may, in the same context, mention that the case of State of UPVs. Rafiquddin and Mohmood Alam Tariq V State of Rajasthan already cited above, are not cases directly dealing with the controversy raised before us and are clearly distinguishable. 

33. In our view Ashok Kumar Yadav case clinches the issues raised before us and being a decision given by four Judges is also binding on us.  That was a case relating to public employment and a direction was given to all the Public Service Commissions to follow the marks allocated for viva voce test as done by the UPSC which was 12.2 per cent of the total marks. Ashok Kumar Yadav case was decided in 1985 and we fail to understand as to why the State of Punjab did not follow the same for making selections in 1989 for the posts of Excise and Taxation Inspectors.  It is no doubt correct that the selection of Taxation and Excise Inspectors is done by a subordinate selection body and not by Public Service Commission yet no valid reason has been given before us by learned counsel for the respondents as to why the principle enunciated in Ashok Kumar Yadav case should not be applied in these cases as well.  Even if Ashok Kumar Yadav case may not in terms apply in the cases before us to the extent of laying down 12.2 per cent of the total marks for viva voce test which was made applicable for selections to be made by UPSC, we deem it proper to lay down after taking in view the dictum of all the authorities decided so far that the percentage of viva voce test in the present cases at 25 per cent of the total marks is arbitrary and excessive.  There could be no gainsaying that viva voce test cannot be totally dispensed with, but taking note of the situation and conditions prevailing in our country, it would not be reasonable to have the percentage of viva voce marks more than 15 per cent of the total marks in the selection of candidates fresh from college/school for public employment by direct recruitment where the rules provided for a composite process of selection namely written examination and interview.  

18. Under the circumstances, we feel that it cannot be laid down as a matter of law that written test must be held in all cases for selection of candidates for employment in public service.  It depends on several factors.  In the presents case, inasmuch as the candidates had already passed their graduation in law and who were also required to have practised as a legal practised as a legal practitioner for at least three years and as the statutory rules framed by the Governor under Art.234 did not prescribe any compulsory written test and as the Rule enjoins upon the State Public Service Commission that the interview committee must include sitting High Court Judge and in view that the mandate of the apex court in paragraph 31 in Ashok Kumar Yadav's case was fully and completely complied with, we do not think that selection based only on viva voce test in the facts and circumstances of the case is vitiated in any way.  It is an admitted position that the written test held by the MPSC was only for the purposes of scrutiny with a view of short-listing the candidates.  In view of the fact that identical procedure with reference to this state in respect of these very posts was approved by the apex court in the case of State of Maharashtra V. Arun Kumar and other, already referred to above, we do not find any force in the submission that the marks obtained in the written test for scrutiny ought to have been considered.

19. The further challenge is on the basis of the fact that interview committee consisted of different members for different batches of candidates.  The submission is that in view of different compositions of interview committee the evaluation must have been different for different candidates and this also results in or each of provisions of Art. 14 of the Constitution of India.  In the behalf the learned Counsel for the MPSC placed before the Court the rules framed by the Commission to regulate the internal procedure work.  Rule 3 provides that the work coming before the Commission be dealt with either by the Commission or by a Committee of one or more members formed under Rule 4(1) or by the Chairman as provided by the rules.  Rule 4 provides that the Chairman shall constitute, reconstitution the committee of one or more members, including the Chairman an assign to each committee specific items of work.  The Chairman may in like manner make a change in the work assigned to such committee.  Sub clause (2) of Rule 4 provides that the committee so formed shall remain in operation till they are reconstituted by the Chairman.  Under rule 8 sub cause (4) where recruitment to any post is required to be made by nomination, for the purpose of interview of the applicants selected for interview under sub rule (1) the Chairman may constitute interview committee consisting of the Chairman and/or one or more members.   Under sub rule (7) the President of the Interview Committee shall communicate to the Secretary the decision of the Interview Committee who shall draw up the minutes of the selection and submit them to the members of the interview committee for their approval.  Under sub rule (8) of rule 8 the minutes thereafter are circulated among other members of the commission for their approval and after approval is received necessary recommendations against the vacancies shall be sent to the government in accordance with the minutes no approved. Under the rules, therefore, it is for the Chairman of the MPSC to constitute the interview committee.  There is also power to reconstitute the same.

20. Undoubtedly, as admitted in the affidavit-in-reply, the composition of the interview committee was different on different dates.  Now, normally, the Interview Committee should consist of the same individuals as members so that each candidate is judged by an identical panel.  However, in this behalf it may be useful to refer to some observations made by the Supreme Court in the case of Ashok Kumar Yadav.  In paragraph 18, after referring to the judgment of the Supreme Court in A.K. Kaipak's case the Supreme Court observed as under:

" But the situation here is a little different.  Because the selection of candidates to the Harayana Civil Service (Executive) and Allied Services is being made not by any Selection Committee constituted for that purpose but it is being done by the Harayana Public Service Commission which is a Commission set up under Art. 316 of the Constitution.  It is a specified number of Members and is a constitutional authority.  We do not think that the principle which requires that a member of a Selection Committee whose close relative is appearing for selection should decline to become a member of the Selection Committee or withdraw from it leaving it to the appointing authority to nominate another person in his place, need be applied in case of a constitutional authority like the Public Service Commission, whether Central or State.  If a member of a Public Service Commission were to withdraw altogether from the selection process on the ground that a close relative of his is appearing for selection, no other person save a member can be substituted in his place.  And it may some times happen that no other member is available to take the place of such member ad the functioning of the Public Service Commission may be affected.  When two or more members of a Public Service Commission are holding a viva voce examination, they are functioning not as individuals but as the Public Service Commission.  Of course, we must make it clear that when a close relative of a member of a Public Service Commission is appearing for interview, such member must withdraw from participation in the interview of that candidates and must not take part in any discussion in regard to the merits of that candidate and even the marks or credits given to that candidate should not be disclosed to him.

21. In view of the fact that under the rules the appointment to the judicial posts concerned is to be made by the Governor in consultation with the Public Service Commission an in view of the fact that each member of the Public Service Commission holding viva voce examination functions not as individual but as Public Service Commission, it cannot be stated as a matter of law that change in the composition of the Interview Committee of the Public Service Commission per results into arbitrariness.  No other person than the duly appointed member of the Interview Committee. Under the circumstances, the power exercised by the Chairman of the Public Service Commission to constitute and reconstitute the Interview Committee is reasonable.  The members of the Public Service Commission are appointed on the basis of large administrative experience as also proven eminence in the administrative field.  Under the circumstances, the substitution of one member by another member of MPSC per as will not be sufficient to vitiated the evaluation by such an Interview Committee on the ground of different candidates.  Secondly, not only Smt. Patil, Chairperson of MPSC was present throughout the interviews of all the candidates but the recommendations of the Selection Committee also were accepted unanimously by all the members of the Commission.  Thirdly, admittedly the Sitting High Court Judge, whose opinion, as per the direction of the apex Court in ordinarily binding on the Maharashtra Public Service Commission, was not only present all throughout the interviews on each and every day but his opinion was accepted and the final list was approved not only by all the members of the MPSC but also by the Honourable Judge.  In name of the petitions any personal bias or mala fide are alleged against any of the members.  Under the circumstances, we cannot use any prejudice having been suffered by either the petitioners or other candidates in the matter and consequently the final list of recommendations cannot be vitiated on this ground.

22. It was also submitted that the interviews lasted hardly for three to five minutes.  Apart from the fact that this period, whether it was three to five or ten minutes, cannot be accurately stated by the petitioners nor could be recorded in respect of each candidates we do not think that there can be any hard and fast rule regarding the period of interview.  In paragraph 20, in the case of Ashok Kumar Yadav, the Supreme Court has undoubtedly observed that if a viva voce test is to be carried out in a thorough and scientific manner, as it must be, in order to arrive at a fair and satisfactory evaluation of the personality of the candidate, the interview must take anything between ten to thirty minutes.  However, we do not think that mere fact that the interviews were allegedly not held for more than three to five minutes in respect of a particular candidates, it would vitiate the entire selection process.

23. In writ petition No. 4133/1991 additional ground was pressed in service to the effect it was obligatory upon the State and also the Commission to complete the backlog of the backward class candidates in the reserved category.  It was faintly suggested that so far as the backward class candidate are concerned, they ought to have been selected so as to wipe up the backlog.  It is very difficult to candidate the submission because even though there can be reservation in respect of backward class candidates, the minimal ability and suitability for being appointed to a particular post cannot be dispend with, Apart from that it is pointed out in the affidavit-in-reply in W.P. No. 207 of 1992 that 54 posts of Civil Judges (JD) and Judicial Magistrate (FC) were exclusively reserved for candidates belonging to backward classes and thereafter applications for additional 200 posts for all categories were invited.  It is further mentioned that out o about 484 candidates who were interviewed, final list of recommendations consists of 254.  It is mentioned that out of 254, 54 posts were exclusively reserved for reserved candidates whereas out of 200 posts for all categories 68 posts were reserved as per 34% quota.  The affidavit further states that in respect of 61 posts reserved for Scheduled Tribes, only 10 applications were received and only six survived the scrutiny by the written test qualifying for interview and out of them only two candidates can be recommended after interview for appointment.  As the reservation in respect of Scheduled Tribe candidates is absolute, no other candidate, not belonging to the Scheduled Tribes, could be recommended.  It is further mentioned in the affidavit-in-reply that so far as the reservation for the Scheduled Caste candidates is concerned, the candidates belonging to Scheduled castes for all the reserved posts have been recommended.  Under the circumstances, no fault could be found with the recommendations on this count also.

24. All the petitions, therefore, stand rejected.

At this stages, S/Shri V.R. Patil and S.B. Kulkarni, Advocates, appearing for the petitioners, prayed for leave to file an appeal to the Supreme Court.   In the facts and circumstances of the case, we reject the application.

***

