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State Tribunals will have jurisdiction relating to Service matters concerning State PSCs
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Writ Petition No.2463 C/W 10774 of 1998

D.D. 27.5.2002

The Hon'ble Mr. Justice R.V.Raveendran

The Hon'ble Mr. Justice K.Ramana

B.Suresh – Petitioner

Vs.

State of Karnataka – Respondents 


Constitution of India, Articles 311 and 318 – Administrative Tribunals Act, 1985 Section 15(1)(b) – Public Service Commission – Jurisdiction of Tribunal – Employees of Public Service Commission are appointed to civil services of the State – State Tribunal has the jurisdiction to entertain their application for redressal of grievances pertaining to service matters.

Cases referred:

1. L.Chandra Kumar v. Union of Inida, AIR 1997 SC 1125

2. State of Gujarat v. Ramal Lal Keshavlal Soni, AIR 1984 SC 161:1983 Lab IC 391

3. R.N.A.Britto v. Chief Executive Officer, AIR 1995 SC 1636

4. Piar Chand v. Himachal Pradesh Public Service Commission, 1990(6) SLR 93.

JUDGMENT


Petitioner in WP No.2463/1998 was an employee of the Karnataka Public Service Commission (for short 'KPSC') and he has filed this petition challenging the order dated 23.10.1991 passed by KPSC imposing the punishment of compulsory retirement.  The petitioner in WP No.10774/1998 is an employee of KPSC and she has filed her petition seeking promotion from the date her junior was promoted.


Petitioner in W.P.No.2463/98 had earlier approached the Karnataka Administrative Tribunal in Application No.5594/97 seeking for the very same relief. The tribunal by order dated 11.12.1997 disposed of the said application at the stage of preliminary hearing on the following ground:

"The question of his seeking reliefs before the Tribunal does not arise in view of the fact that the KPSC as having not been notified as one of the authorities under Section 15 of the Administrative Tribunals Act.  It is open for the applicant to agitate his rights before a proper forum."

In view of it, the Petitioner in WP No.2463/1998 has filed the said Writ Petition.  In view of the said order of the Tribunal holding that it had no jurisdiction to entertain the petitions against KPSC the petitioner in W.P.No.10774/98 has directly approached this Court without approaching the Tribunal first.

4.
In both these cases, Learned Counsel for both parties submitted that the preliminary question as to whether the Tribunal has jurisdiction to entertain the applications in service matters relating to State Public Service Commission may be considered and decided.  All Counsel are of the view that the Tribunal has jurisdiction to decide service matters relating to K.P.S.C.  It is stated by the learned counsel for K.P.S.C that subsequently the Tribunal has entered large number of applications against K.P.S.C and decided them on merits.  In fact, the Learned Single Judge before whom these two petitions came up while passing the order dated 25.01.2001 referring these petitions to the Division bench, to consider this question, has virtually held that an application under Section 15 of the Administrative Tribunals Act, 1985 (for short the 'Act') will be maintainable against the KPSC, before the Tribunal.  However, as he as a Single Judge, could not sit in Judgment over an order of the Tribunal having regard to the decision of Supreme Court in L. Chandra Kumar V. Union of India,: AIR 1997 SC 1125 has referred these matters to be Division Bench.

5.
Section 15(1)(b) of the Act provides that the Administrative Tribunal for a State shall exercise, on and from the appointed day all the jurisdiction powers and authority exercisable immediately before that day by all Courts (except the Supreme Court) in relation to all service matters concerning a person appointed to any Civil service of the State or any Civil post under the State and pertaining to the service of such person in connection with the affairs of the State or of any local or other authority under the control of the State Government or of any Corporation (or society) owned or controlled by the State Government.  The question, therefore, is whether appointment under the KPSC can be stated to be appointed to any Civil Service of the State or any Civil post under the State.

6.
Civil Service of the State includes all persons holding office under the State.  The holder of a 'Civil Post' is a person serving or employed under the State on the civil side as distinguished from defence services. 

(6.1) In State of Gujarat V. Ramal Lal Keshavlal Soni, AIR 1984 SC 161 a Constitution Bench of the Supreme Court held that the Panchayat Service constituted under S. 203 of the Gujarat Panchayat Act was a Civil Service of the State and the members of the service were Government Servants. Supreme Court observed:

"It is neither politic nor possible to lay down any definitive test to determine when a person may be said to hold a Civil post under the Government.  Several factors may indicate the relationship of master and servant.  None may be conclusive.  On the other hand, no single factor may be considered absolutely essential.  The presence of all or some of the factors, such as, the right to select for appointment, the right to appoint, the right to terminate the employment, the right to take other disciplinary action, the right to prescribe the conditions of service, the nature of the duties performed by the employee, the right to control the employees manner and method of the work, the right to issue direction and the right to determine and the source from which wages or salary are paid and a host of such circumstances, may have to be considered to determine the existence of the relationship of master and servant.  In such case, it is a question of fact whether a person is a servant of the State or not.

(6.2) The Supreme Court in R.N.A. Britto V. Chief Executive Officer (AIR 1995 SC 1639):(1995 Lab IC 2254) considered the question whether Panchayat Secretaries are State Government Servants and whether they hold Civil post under the State within the meaning of Section 15(1) (b) of the Act.  The Supreme Court held that they hold civil posts under the State and are entitled to invoke the jurisdiction of Tribunal for redressal of their grievances inn relation to their service matters, on the following reasoning (at page 1640-1641 of AIR):  

"The provisions in the Act to which we have adverted, clearly show that several functions which were required to be performed by the State are entrusted to the Panchayats.  They also show that the properties vested in the Panchayats and the funds of the Panchayat are that of the Government and those collected by way to tax or fee by exercising the power of taxation vested in the Panchayat by the Government.  Above all, provisions of the Act make it abundantly clear that the Panchayats have to function under the ultimate control of the State Government.  When it comes to the Secretaries of the Panchayats appointed under the Act, their selection for appointment, their termination from service, their liability for transfer and all other conditions of their services are as provided for under the rules made the Act or their service as provided for under the Rules made under the Act or other Rules made under the Article 309 of the Constitution in respect of services of the State Government Servants..."  

7.
The primary tests therefore are (i) whether the duties which the employees of PSC are required to perform are in connection with the affairs of the State (ii) whether the expenditure towards their pay and allowances are met by the State; and (iii) whether their service conditions (recruitment, pay, pension, disciplinary action etc) are regulated by Rules made by the Government.  If the said tests are applied, there can be no doubt that the employees of the KPSC hold Civil Posts and they are appointed to Civil Service of the State.  Article 315 provides that there shall be a Public Service Commission for the Union and a Public Service Commission for each State.  Article 318 empowers the Governor of the State to make regulations for making provisions with respect to number of members of the staff of the State Public Service Commission and their conditions of service.  Article 320 which enumerates the functions of the Public Service Commission, provides that it shall be the duty of a State Public Service Commission to conduct the examination for appointments to the services of the State and also to assist the State in framing and operating schemes of joint recruitment for any services for which candidates possessing special qualifications are required.  It also provides that the State Public Service Commission may give advice in regard to the matters enumerated in Clause (3) of Article 320.  Article 322 provides that the expenses of Public Service Commissions, including the salaries, allowances and pensions payable to or in respect of the members of the Staff of the Commission shall be charged on the consolidated fund of India/State.  The functions performed by the Public Service Commission are those relating to the services under the State.  The service conditions of the employees of the State Public Service Commission are provided under the Regulations made by the Governor under Article 318 and their salaries are paid from the consolidated fund of the State.  We are therefore, of the view that the employees of the Public Service Commission are appointed to a Civil Service of the State.  Therefore, the State Administrative Tribunal will have jurisdiction to deal with the applications relating to service matter concerning employees of the Public Service Commission. 

8.
We are fortified in this view by decision in Piar Chand V Himachal Pradesh Public Service Commission (1990(6) SLR 93) where a Division Bench of the Himachal Pradesh High Court considered an identical question and held that service under the Public Service Commission is a 'Civil Service' of the State and members of its staff are holding Civil posts under the State.  The following observations are relevant:

"The State, referred to in Article 323-A and Section 15 of the Administrative Tribunals Act cannot be equated with the Government; the Government being only a limb of the State.  It is true that the Public Service Commission is an independent body established under Article 315 of the Constitution.  The functions of the Public Service Commission are enumerated in Article 320 of the Constitution. The Public Service Commission though independent of the Government is also an organ of the State Machinery and service under the State Public Service Commission part of the Civil Service of the State".

9.
We, therefore, direct that these two Petitions be transferred to the Karnataka Administrative Tribunal for disposal in accordance with law.

***

Quashing of Section 3 of The Kerala P.S.C. 

(Additional Functions as respects of KSRTC) Act, 1970

O.P.No.13894 of 2002 (D)

D.D. 7.6.2002

Hon'ble Mr. Justice K.Balakrishnan Nair

S.Pradeep & Ors. – Petitioners

Vs.

Kerala State Road Transport Corporation & Ors. – Respondents


The petitioners are persons appointed provisionally for a period of 179 days in KSRTC have filed this petition for a direction not to terminate their services to accommodate P.S.C. candidates – They also sought for quashing of Section 3 of the Kerala P.S.C. (Additional Functions as respects of KSRTC) Act, 1970, as ultra vires.


The High Court has rejected the petition observing as under:


       "Article 321 expressly enables the State Legislature to legislate providing to entrust, inter alia, the recruitment to any body corporate constituted by law or any public institution to the State Public Service Commission.  It is not in dispute that KSRTC is a body corporate constituted by law and it is a public institution.  Therefore, the legislation is one fully within the competence of the State Legislature"






JUDGMENT
             The petitioners are persons appointed provisionally for a period of 179 days in the KSRTC.  It is submitted that they are retained in service with one day's break on completion of the spell of every 179 days.  This original petition is filled seeking a direction not to terminate their services to accommodate Public service      Commission hands.  A declaration is also sought that the provisions of section 3 of the Kerala Public Service Commission (Additional Functions as respects of KSRTC)  Act,  1970   is ultravires of the power of the State Legislature.  The brief facts necessary for the disposal of the case are the following:

             2.  The petitioners are parties to OP NO. 37878/2001. This court as per order in CMP NO.62078/2001 in the said original petition directed to terminate all temporary ad hoc appointees, Employment Exchange hands, empanelled hands and to appoint PSC hands in their place.  The said order is produced as Ext. P1.  The petitioners herein filed CMP NO. 4222/2002   praying to vacate Ext.P1 order.   The said CMP was dismissed by this Court by Ext.P3 order and issued further directions regarding the posting of persons included in the PSC list.  They challenged Ext.P3 order before the Supreme Court and the same was dismissed as withdrawn by Ext.P4.   Libtery was given to them to take appropriate remedies available under law.  Thereafter, the petitioners have filed this original petition.  Since they are already parties to OP NO. 37878/2001, it is doubtful whether this fresh original petition is maintainable at their instance.  But, I am not disposing of the original petition on this technical ground.

            3.  The petitioners submit that section that section 3 of Act 3 of 1970   is ultravires of the powers of the State legislature for the following reasons:


1.  According to the petitioners, the provisions


     of Act 3 of 1970 are repugnant to the provisions 


     of the Road Transport Corporations  Act, 1950

                            2.  In view of the provisions of Article 254 of 


     the constitution of India, the petitioners submit 


     that  the provisions of Act 3 of  1970  cannot 


     prevail over the parliamentary enactments.

                            3.   The Regulations framed by the KSRTC under

       
   Section 14 (3) (b) will prevail over the provisions  


   of Act 3 of 1970.

            4.  Learned counsel relied on Sections 14(3) (b) and 45 (2) (c) of the Road Transport Corporations Act, 1950. Sections 14(3) enables the corporation to frame regulations regarding conditions of appointment and service and the scales of pay of employees of the Corporation.  But, such regulations will be subject to the directions issued by the Government under section 34 relating to recruitment   and conditions of service of employees.  The power to frame regulations on the above subject is further reiterated in Section 45 (2) (c).  Till 1970, the recruitment of employees to the Corporation, was being done directly as per the Regulations framed by the Corporation.  When there were serious allegations of corruption in the matter of recruitment, the State Legislature stepped in and invoking its power under Article 321, Act 3 of 970 was framed.   Article 321 expressly enables the State Legislature to legislate providing to entrust, inter alia, the recruitment to any body corporate constituted by law or any public institution to the State Public Service Commission.  It is not in dispute that KSRTC is a body corporate constituted by law and it is a public institution.  Therefore, the legislation is one fully within the competence of the State Legislature.  The contention of the petitioners that the Central Act enacted under Item 44 of List 1 of the   VII th Schedule will prevail over the State Act is ex facie   unsustainable.   Both the legislations operate on different fields.  They relate to different subjects.  Repugnancy arises when both the Legislature enact laws in relation to the same subject in the concurrent list.  So, the first contention of the petitioners fails.  

                 5.  The second contention is also bound to fail, as Article 254 of the Constitution deals with legislation by the parliament and State Legislature on the same subject in the concurrent list.  

                  6.  The third contention is equally devoid of any merit.  The KSRTC has not framed any regulations providing for direct recruitment by it without consulting the Public Service Commission.  In exercise of its power under Sections 14(3) (b)  read with Section 45  of the  Road Transport Corporations Act,  the KSRTC  has adopted the provisions of KS & SSR.  Rule 3 of the KS & SSR provides for direct recruitment on the advice of the PSC.  Therefore, there is no conflict with the Regulations framed by the KSRTC regarding recruitment and also regarding the provisions of Act 3 of 1970 of the State Legislature.



Therefore, the original petition is devoid of any merit and the same is accordingly dismissed.

***

O.J.C. 648/2002 & connected cases

D.D. 12.8.2002

The Hon'ble Chief Justice Mr. P.K.Balasubramanyan

The Hon'ble Mr. Justice A.S.Naidu

Amarjit Keshari Das & Others – Petitioners

-vs-

State of Orissa & Ors.  - Opposite parties

Recruitment to Orissa Judicial Service Class-II


Held – In view of Article 234 of the Constitution primacy in the matter of selection of Judicial Officers must rest with the High Court.  It is the duty of the High Court to get the question papers set and the Examiners selected and it would the duty of P.S.C. to complete the procedure of recruitment like calling for applications, scrutiny etc.

JUDGMENT

All these writ petitions relate to recruitment to the Orissa Judicial Service Class II. While the first tow writ petitions relate to the selection conducted pursuant to a notice dated 10.08.1999, O. J. C no 6210 of 2001 seeks a declaration of Orrisa Judicial Service Rules, 1994 (hereinafter referred to as the ‘Rules’) as ultra vires and seeks the issuance of a direction to the State to frame a fresh set of Rules essentially entrusting the recruitment to the High court by keeping out the Orissa Public Service Commission or minimizing its role. The prayer in OJC No. 1313 of 2002 is for the issue of a writ of mandamus directing the opposite parties to commence the recruitment process for filling up the vacancies in the Orissa Judicial Service, Class II

2.
On commencing the process of recruitment, the written examinations were held in different centers at Cuttack. There existed 85 vacancies and pursuant to Advertisement No. 10 of 1999-2000, 1475 candidates applied. Out of them, 1417 applications were found to be valid and those persons who were found to be qualified were admitted for the written examinations to be conducted from 16.07.2000 to 19.07.2000. Out of 1471 candidates admitted for the written examinations, only 788 candidates took the examinations. The process of valuation was taken up and the general candidates who obtained 45% marks and above were called for a viva voce test. In respect of Scheduled Caste and Scheduled Tribe candidates the minimum qualifying mark was 40%. As per Rule 17 of the Rules, a total of 38 candidates were called for the viva voce test. That test was held 1st to 3rd February 2001. The viva voce test was held by a Committee of three, one of them was a sitting Judge of the High Court, another the Chairman of the Public Service Commission and the third, a member of the public service commission. The final select list was drawn, published and sent to the Government on 05.02.2001.

3.
As regards the challenge to the examination already held and the process of valuation adopted, the main plank of attack is that some of the examiners entrusted with the work of valuation were running institutions of their own offering coaching to the students and they had misutilised their position as examiners to benefit the students studying in their institutions and they had shown undue favours to them. This allegation is denied, though it appears that at least in the case of one of the examiners an advertisement was issued regarding such an institution offering coaching for the test giving the telephone number of his brother as the contact telephone. Whatever it be, especially in view of the provision that there would be no revaluation, we are not satisfied that sufficient ground has been made for interfering with the valuation already completed and the list prepared on the basis of that valuation. But, we must express our anguish over the fact that pedagogues who hold positions of great respect in society are charged with conduct unbecoming of teachers (Gurus, who along with mother (Matha) and father (Pitha) are equated with God in our tradition). Even if we accept the stand of the opposite parties and discard the charge of irregularity and impropriety sought to be projected, we are unhappy that the position of a teacher has deteriorated to the extent that such charges are not only conceived, but are actually hurled at them. We cannot but take notice of the frequency with which the charge of improper valuation of answer papers by teachers is made in writ petitions filed in this court relating to various examinations conducted in the State. Considering our ethos and great standards set by their predecessors, to refurbish their image by uncompromisingly truthful approach to each and every part of their profession so that no one dares to raise such an allegation against them. The national character and its development depend on the teacher, the Guru, and if that institution loses its credibility or becomes worm infected, that would be a sad for this country and the State. We trust that the teaching fraternity as a whole would rise tot the occasion and spare no effort in building up the character of the student community in our State and thereby in our Country.

4.          The Orissa Judicial Service Rules 1994 was amended by Notification S. R. O No 328/98 dated 14.07.1998. There was no significant amendment to Rule 18 of the Rules and there was no change in the composition of the Committee to hild viva voce test. During the course of the hearing, it was suggested by the Senior Counsel appearing for the petitioner that the process of recruitment may be taken by the High Court, and that trouble arises when the Orissa Public Service Commission is entrusted with the conduct of examinations including the viva voce test and even though there is a provision that the Chief Examiner should be appointed after consultation with the Chief Justice, what normally happens is that the failings of the ones available, are not always brought to the notice of the Chief Justice or highlighted. This resulted in appointment of examiners not always desirable and this should be eliminated so as to ensure fairness in the selection process. It was also submitted that the Chairman of the Public Service Commission and a Member thereof sitting with him could over-rule a Judge of the High Court, who was the nominee of the Chief Justice in the Committee for conducting the viva voce test and this also results in unfairness in selection   since a Judge of the High Court concerned with the Judiciary was obviously the more qualified person to identify the more suitable among the candidates.

5.
The learned Advocate General, who appeared on behalf of the State, submitted that the Public Service Commission had necessarily to be associated with the process of selection, especially in view of Article 234 of the Constitution of India and that even though there may be merit in the contention that the primacy in the matter of selection must be with the High Court, the submission that the Public Service Commission should be kept out, should not be accepted. Since the Court felt that it would be better to know that exactly was the reaction of the State to the situation arising out of these submissions, the matter was adjourned seeking the views of the government. The Government thereafter considered the matter and a fresh affidavit dated 29.4.2002 was filed in OJC No. 6210 of 2001. The State, according to the affidavit took the view that isolating the Public Service Commission a constitutional body from the process of selection completely may not be in accord with Article 234 of the constitution of India and the emerging situation can best be met if the High Court is assigned the dominant role in the process of selection and the Public Service Commission attends to the procedural matters like inviting applications and having a minor representation in the selection body. The learned Advocate General submitted that if this Court thought it proper, while the Public Service Commission would invite applications and look after the holding of the examinations proper matters relating to the setting of question papers, appointment of examiners and the like can be taken over by the High Court so as to ensure no deviation from the straight a narrow path at any of those stages, and that the Committee of three for conducting the viva voce test, can consist of two sitting Judges of the High Court to be nominated by the Chief Justice, and the Chairman of the Public Service Commission or a Member of the Commission nominated by him.

6.
We think that the stand adopted by the learned Advocate General on behalf of the State and the approach adopted by the State commends acceptance. We accept the same. We must place on record our appreciation of the fact that the State Government could see the necessity for ensuring the selection of the most equipped and suitable, for discharging duties as Judicial Officers and the need to eliminate any possible deviation in the process of selection. We think that in the light of the suggestions of the Government and the submission of the learned Advocate General supported by the submissions of Mr. Mohanty, learned Senior Counsel, who appeared for some of the petitioners, it would be sufficient to direct that the primacy in the matter of selection will rest with the High Court and it would be the duty of the High Court to get the question papers set and the examiners selected, and it would be the duty of the Public Service Commission to complete the procedural requirements like calling for application, scrutinizing them and actually holding the written examinations as was being done hitherto. As noted, after the written examinations the papers are not to be valued at the instance of the High Court through examiners chosen by the High Court, and a list of candidates to be called for the viva voce test to be prepared by the Public Service Commission based on the mark list furnished by the High Court. Thereafter, those who are invited for the viva voce test are to be examined by the Committee which is to consist of two sitting Judges of the High Court to be nominated by the Chief Justice and by the Chairman of the Orissa Public Service Commission or his nominee.

7.
The learned Advocate General submitted that whatever amendments needed to be made in the Orissa Judicial Service Rules, 1994 in compliance with the above directions of this Court, will be made by the State, and the next recruitment can proceed on the basis of such directions and the amendments to the Rule to be brought about. We record that submission and direct the State to take steps to amend the Orissa Judicial Service Rules, 1994 as amended by S. R. O No. 328/98 dated 14.7.1998 to make it consistent with the directions issued above

8.
We do not think it necessary or proper to interfere with the selection process already undertaken and hence, we do no think it necessary to grant any relief to the petitioners regarding the challenge to that selection. Nor do we feel it necessary to strike down the Orissa Judicial Service Rules, 1994 as prayed for in OJC No. 6210 of 2001. As soon as the necessary amendment is notified as indicated above, a fresh advertisement for recruitment to the Orissa Judicial Service, Class II will be issued by the Orissa Public Service Commission and the entire process of selection completed as early as possible, in view of the large number of vacancies remaining unfilled.

9.
The writ petitions are allowed to the above extent and in the above manner. 

***

1989(4) SLR 403

Harjit Singh Sidhu v. State of Punjab (Pb. & Hry.)

A.  Constitution of India, Articles 226 and 320 – Punjab Civil Services (Executive Branch) Rules, 1976 – Writ of Mandamus/Public Service Commission/ Appointment – Public Service Commission has a distinct and distinguished status and should not identify itself with the Government authorities – Powers of High Court under Article 226 cannot be invoked to make directions to the Commission for recommending any candidate for appointment to a Public Service post as it would amount to interference in is working as an independent institution having peculiar and distinct status.

                    The Commission has a distinct and distinguished status under our Constitution and cannot and rather should not identify itself with the Government authorities.  The powers of this Court under Article 226 of the Constitution of India cannot be invoked to make directions to the Commission for recommending any candidate for appointment to a public service post as it would amount to interference in its working as an independent institution having a peculiar and distinct status.  The purpose behind giving this status to the Commission, is apparent and not hard to seek.  The framers of the Constitution wanted such an independent body to select such qualified persons as were expected to do their duties effectively and without any interference therein.  With that intention in view, the Commission has given powers to recommend appointments of only those successful candidates who were thought to be capable to fulfill the intention of the framers of the Constitution.

(Para 27)

B.  Constitution of India, Article 162 – Public Service Commission (Limitation of Functions), 1955, Clause 10, 16 and 17 –Executive Instructions/Appointment – Names recommended by Public Service Commission for appointment – No waiting list prepared by Commission – Executive instructions regarding filling up the vacancies contained in annexure P2 – In view of statutory provisions no directions can be issued on the basis of executive instructions contained in Annexure P2.

(Para 45)

***

Rules of Procedure of Punjab PSC

1995 (5) SLR 310

Parkash Singh Lamme v. The State of Punjab (Pb. & Hry.)

A.  Constitution of India, Article 320 – Punjab Public Service Commission (Procedure) Rules, rule 17 – Committee for interview – Rules framed by Public Service Commission for regulating its functioning are only guidelines for the Commission and are not mandatory – Minor deviation or an occasional departure   from the rules cannot be interpreted to mean that the recommendations of the Commission are vitiated – Committee consisting of two members of the Commission not illegal – It is not essential that Full Commission should hold the interview.

Rule 17 inter alia provides that the Commission may  "from and to time decide to constitute Board(s) or Committee(s) of one or more members for holding interviews of candidates for recruitment to various posts or for the purpose of any of its other functions".  The composition of the Board or committee has to be decided by the Chairman.  It is further provided that any "decision made or order of preference settled by" the Board or the Committee shall be placed before the Commission for approval and confirmation.  In clause (iv), it has been inter alia provided that "where more than one Member constitute a board for holding the interview, the senior most Member shall preside assisted by Subject Expert(s).

The short question that arises for consideration is – Is it mandatory that the full Commission should meet for making the selection and is it necessary to associate a "subject expert"?

The Commission is a Constitutional body.  Persons of eminence re selected and appointed to be members of the Commission.  No rule or law requires the Commission to frame any regulations to govern its internal working. If it frames any rules, these are necessarily in the nature of guidelines, which should be normally followed.  Strict adherence to these provisions may not be necessarily insisted upon.  The object of framing the rules is to ensure proper functioning.  However, a minor deviation or an occasional departure from the rules cannot be interpreted to mean that the recommendations of the Commission are vitiated.


(Para 7)

Even under the provision of Rule 17, it is permissible for the Commission to form committees. Such a committee can consist of one or more members.  It is permissible for the Commission to associate subject expert(s).  The obvious purpose of the provision is to ensure that the expert is able to question the candidates on technical matters.  It is calculated to ensure that the Commission should be able to select the best candidates.  In the present case, the Commission had to make the selection from amongst the candidates recommended nominated by the Government.  The Commission had to examine the service record of the candidates and also to adjudge their suitability on the basis of their performance during the interview for appointment to the Punjab Civil Service. However, the posts in the civil service are not technical posts.  These are administrative posts. If in this situation the Commission considered it unnecessary to associate any expert, it cannot be said that it violated the mandatory provision of law which should result in vitiating its recommendation.  It may be added here that even though, the learned counsel for the petitioners contended that the selection was made only by the committee, it has not been averred in the petition that the recommendation of the Committee was not placed before the Commission for approval and confirmation.  That being so, the action of the Commission was in conformity with the provisions of Rule 17.

B.  Constitution of India, Article 16 and 226 – Evidence Act, 1872, Section 115 – Estoppel/Interview/Bias – Allegations of Bias against one of the members, associated with the Committee constituted for interviewing candidates – Candidates appeared for interview before the committee without any objection – Having taken chance in the interview they are now estopped from challenging the selection made by the Committee.

We are unable to accept this contention.  Firstly, if the petitioners were sure of the relationship, they should have given the details in the petition.  They have not.  Secondly, if all of them or at least one of them knew about the relationship, then they should not have appeared in the interview.  They should have objected and asked for a reconstitution of the Committee.  They did not.  It is, thus, apparent that they took their chance.  Having failed at the interview they have chosen to file the petition and challenge the selection.  It appears that they were sitting on the fence.  They cannot permitted to do so.  Having taken their chance, they are now estopped from challenging the selection on the ground that respondent No.4 was wrongly included in the selection committee or that he was not capable of making an objective selection.

C. Constitution of India, Article 226 – Writ jurisdiction/Suppression of material facts – Petitioner suppressed vital points about the punishment imposed on him in the writ petition highlighting his merits – Such practice deprecated.

***

CWP NO. 15499 OF 1994

JUDGMENT


The petitioners along with Respondents 6 to 8 and two other persons (who are in the service of the State Government) were considered for selection and appointment to the Punjab Civil Service (Executive Branch). They were interviewed by a committee consisting of two members of the Public Service Commission on September 9, 1994.   The petitioners were rejected.  Respondents 6 to 8 were selected.  The petitioners impugn the selection of Respondents 6 to 8 in this petition.


Mr. P. S. Patwalia, learned counsel for the petitioners has contended that the selection is vitiated as :   

i)          The selection was made by a committee consisting of only two                                            members of the Commission and even an expert was not associated.

ii) The State Government did not properly forward the records of  the petitioners and Respondents 6 to 8.

iii) Respondents N0. 4 being a relation of Respondent No. 6 was biased in his favour.

                The claim made on behalf of the petitioners has been controverted by the learned counsel for the Respondents.

                 It may be noticed at the outset that this petition had come up for hearing before us on August 9, 1995.  We had asked the learned counsel for the State of Punjab to produce the files containing the confidential reports of the parties before us.  These were produced on August 10, 1995.   We perused those files.   We found that all the seven officer had good record of service.  If at all, the record of Respondents 6 to 8 was certainly a shade better than that of the petitioners.  In this situation, it cannot be said that the action of the authorities in selecting Respondent 6 to 8 was in any way unfair, unjust or arbitrary. 

            With this background, we proceed to consider the contentions raised on behalf of the petitioners.

Re: (i)

Firstly, it has been contended that the selection has not been made by the Commission but only by a committee consisting of two members.   Furthermore, even this committee did not associate a Subject Expert, as contemplated under Rule 17 of the Rules of procedure framed by the Public Service Commission.   According to the Counsel, the selection made by the committee without associating any expert is, thus, vitiated.  On the other hand, Mr. Hira Lal Sibal, learned counsel for Respondents 6 to 8 submitted that the rules framed by the Commission are meant to regulate the functioning of the Commission and are not mandatory.

Rule 17 inter alia provides that the Commission may “ from time to time decide to constitute Board(s) or Committee (s) of one or more members for holding the interviews of candidates for recruitment to various posts or for the purpose of any of its other functions’’.    The composition of the Board or Committee has to be decided by the Chairman.  It is further provided that any “ decision made or order of preference settled by” the Board or the Committee shall be placed before the Commission for approval and confirmation.   In Clause (iv), has been inter alia provided that “ where more than one Member constitute a board for holding the interview the senior most Member shall preside assisted by Subject expert (s)”.
            The short question that arise for consideration is  -   Is it mandatory that the full Commission should meet for making the selection and is it necessary to associate a “ subject expert”?

              The Commission is a Constitutional body.  Persons of eminence are selected and appointed to be the members of the Commission.  No rule or law requires the Commission to frame any regulations to govern its internal working.  If it frames any rules, these are necessarily in the nature of guidelines, which should be normally followed.  Strict adherence to these provisions may not be necessarily insisted upon.  The object of framing the rules is to ensure proper functioning.   However, a minor deviation or an occasional departure from the rules cannot be interpreted to mean that the recommendations of the Commission are vitiated.

               Even under the provision of Rule 17 it is permissible for the Commission to form committees.   Such a committee can consist of one or more members.  It is permissible for the Commission to associate subject expert(s).  The obvious purpose of the provision is to ensure that the expert is able to question the candidates on technical matters.  It is calculated to ensure that the Commission should be able to select the best candidates.  In the present case, the Commission had to make the selection from amongst the candidates recommended/ nominated by the Government.   The Commission had to examine the service record of the candidates and also to adjudge their suitability on the basis of their performance during the interview for appointment to the Punjab Civil Service.   However, the posts in the civil service are not technical posts.  These are administrative posts.  If in this situation, the Commission considered it unnecessary to associate any expert, it cannot be said that it violated the mandatory provision of law which should result in vitiating its recommendation.  It may be added here that even though, the learned counsel for the petitioners contended that the selection was made only by the committee, it has not been averred in the petition that the recommendation of the committee was not placed before the Commission for approval and confirmation.  That being so, the action of the Commission was in conformity with the provisions of Rule 17.

               In our view, the action of the Commission in constituting a committee and in not associating an expert does not vitiate the selection.  Consequently, the contention raised on behalf of the petitioner, is rejected.

Re: (ii)

               It was then contended that the State Government did not forward the complete records of the petitioners and the private respondents.  The Commission could not, as such, adjudge the suitability of the candidates properly.  In particular, it was pointed out that Respondent No. 6 had been awarded a censure vide order dated December 7, 1982.  Another order of censure had been conveyed to him on June 5, 1989.  Even his increment had been stopped with cumulative effect vide order dated November 8, 1991.  However, this record was not forwarded to the Commission.  It has been further submitted that Respondent No. 7 had been given an adverse report for the year 1992-93.  Even this report was not forwarded to the Commission.  As for Respondent No. 8, it was conceded that there is nothing against him.  On behalf of the Respondents, it was pointed out that so far as the order of censure dated December 7, 1988 is concerned, a suit was filed by Respondent No. 6 and the matter is pending before the Additional District Judge, Bathinda.   The order of censure passed on June 5, 1989, has already been set aside by the Court in September 1993.  Similarly, even the punishment of stoppage of one increment imposed on Respondent No.6 had been set aside by the Government.   Consequently, these orders were not required to be forwarded to the Commission.   With regard to the allegation that Respondent No. 7 had been given an adverse report for the year 1992-93, it has been averred in the written statement on behalf of the State Government that according to the instructions issued by the Government vide letter dated May 28, 1993, a copy of which was produced as Annexure R-1, it had been decided that the confidential reports should be completed by the end of the year.   In case, it was not done, a “ no report certificate’’ shall be placed on the file.  In other words, if the annual confidential report in respect of an officer is not finalized by the end of the calendar year, then it is not placed on the personal file.  It was in view of this position that a ‘ no report certificate’ in respect of Respondent No. 7 regarding the year 1992-93 had been placed on the file.  Furthermore, it has also been pointed out that petitioner No.3 had been awarded the punishment of censure vide order dated September 25, 1989.  Furthermore, complaints are pending against petitioner 1, 2 and 4.  The complaint against petitioner No.2 was said to be of a serious nature.  An embezzlement / misuse of official grants was involved.  In all the three cases, enquiries are pending before the Additional Deputy Commissioners of the respective Districts.

               It is true that while considering the competing claims of the candidates, the Commission should have not only the confidential reports but also the other relevant record before it.  However, it has nowhere been pleaded that information with regard to the order of censure etc., had not been conveyed to the Commission.  Furthermore, on the admitted facts as borne out from the pleadings of the parties, the claim made by the petitioners that “ all of them have been given compliments and appreciation letters for their work and conduct” or that “ none of them has ever been inflicted any punishment……..    They have never been administered any warning”, does not appear to be accurate.   In fact, petitioner No. 3 himself who has verified the averments in the petition was awarded the punishment of censure vide order dated September 25, 1989.  Even enquiries are pending against them.   In this situation, the petitioners cannot claim that their record of service is better than that of Respondents 6 to 8 or that the Government had not made the complete record available to the Commission prior to the date of interview.  Consequently, even the second contention is rejected.

Re: (iii) 

             It was then argued that Respondents No. 6 is related to Respondent No. 4 and the selection is vitiated on account of bias.  The allegation has been categorically denied by Respondent No. 6.  Not only that, even the exact relationship has not been disclosed by the petitioners.  The averment in this behalf is contained in para 6 of the petition.   The relevant portion is extracted below :-

“That it would be relevant to mention here that Respondent No.6 is the cousin nephew of mother of Respondent No. 4 i.e., the mother of Respondent No. 4 is a cousin ‘ Bua’ of Respondent No. 6.   Though Respondent No. 6 is not real cousin of Respondent No. 4 yet their relations are so close that the same are more the (than) real.  It may also be highlighted here that Respondent No. 4 was residing at Circuit House, Patiala and whenever Respondent No. 6 visited Patiala, he used to stay with Respondent No. 4, though there is no evidence to this effect.   Due to closeness of relationship, the Respondent No. 6 was so much confident that even before facing the interview board he had declared that he will definitely be selected.   This averment made by Respondent No. 6 before facing the interview has also been highlighted by some of the candidates by making a representation dated 7/9/1994.”

                 Even if the grammatical mistakes made by the petitioners are ignored, it is not possible to make out as to what is the precise relationship.   Still further, even though, it has been suggested that Respondent No. 6 had stayed with Respondent No. 4 at the Circuit House, it has been conceded that “ there is no evidence to this effect”.   Moreover, even this vague suggestion has been denied. Taking the totality of facts into consideration, it appears that the petitioners have only made a wild allegation without any basis.

              It was emphasized by the learned counsel for the petitioners that two days prior to the interview, one of the petitioners had sent a letter to the Chief Justice of India alleging that Bhupinder Singh (Respondent No. 6) and Ajmer Singh (Respondent No. 7) had struck a deal with the Chairman of the Commission and Respondent No. 4.  Learned counsel submitted that this letter was an intrinsic evidence of the fact that Respondent No. 4 was biased against the petitioners and that he was in fact related to Respondent No. 6.

             We are unable to accept this contention.   Firstly, if the petitioners were sure of the relationship, they should have given the details in the petition.   They have not.  Secondly, if all of them or at least one of them knew about the relationship, them they should not have appeared in the interview.   They should have objected and asked for a re-constitution of the committee.  They did not.  It is, thus, apparent that they took their chance.   Having failed at the interview they have chosen to file the petition and challenge the selection.  It appears that they were sitting on the fence.   They cannot be permitted to do so.   Having taken their chance, they are now stopped from challenging the selection on the ground that Respondent No. 4 was wrongly included in the selection committee or that he was not capable of making an objective selection.

             On behalf of the Respondents, it was suggested that the letter was probably written by the petitioners only to create evidence.   The suggestion does appear to be totally baseless.

             No other point was urged.

             Before parting with the judgment, we may observe that the averments made in the petition are not accurate.   There is a deliberate attempt to over-state the case by the petitioners.   Allegations have been made without due care and caution.   The averment that the service record of the petitioners is absolutely clean, is belied by the written statement filed on behalf of the respondents.   In particular, it deserves mention that petitioner No.3 who has verified the contents of the petition, has made a wrong averment that even a warning had not been administered to the petitioners.  As already noticed, he had been censured in the year 1989.  The petitioners will do well to eschew the temptation to make inaccurate statements.  Reluctantly, we leave the matter here.  

In view of the above, we find no merit in this writ petition.  It is dismissed.  The petitioners shall pay costs to Respondents 6 to 8.   The costs are assessed at Rs. 5000/-.

***

Dispensing with the consultation of the Commission

ALLAHABAD HIGH COURT

Civil Misc. Writ Petition No.2020 of 1995

D.D. 19.10.1995

The Hon'ble Mr. Justice R.A.Sharma

The Hon'ble Mr. Justice I.M.Quddusi

Sushil Chandra Srivastava – Petitioner

Versus

State of U.P.  and Others – Respondents

            Regulation 3(a) and (b) Regulation 6 of Uttar Pradesh Public Service Commission (Limitation of Functions) (Thirteenth Amendment) Regulation 1994, made under proviso to Clause 3 of Article 320 of the Constitution dispensing with the consultation with the Commission on the matter relating to appointment by promotion to State Civil Service and post and also as regards the appointment by Direct Recruitment to the State Civil Service and post which has been reduced/curtailed by the said amendment – Validity challenged.

        Writ Petitions are allowed and the above provisions are quashed as ultra vires.
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ORDER

Petitioner in writ petition no 2020 of 1995 is an advocate of this court. Petitioner no. 1 in writ petition no. 3587 of 1995 is registered Association of the employees and officers of U. P Public Service Commission, Allahabad  (herein after referred to as the Commission), of which petitioner no 2 is the President. They have filed these writ petitions challenging the thirteenth amendment dated September 7, 1994 of the Uttar Pradesh Public Service Commission (Limitation of Function) Regulation, 1954 made under the proviso to clause (3) of the article 320 of the Constitution dispensing with the consultation with the Commission on the matters relating to appointment by promotion to the State Civil service and post and the principle to be followed in making such appointment. Consultation with the Commission as regards the appointment by direct recruitment to the State Civil service and post has also been reduced/curtailed substantially.


Both the Commission and the State government have filed their counter affidavit and the petitioner has filed rejoinder-affidavit in reply thereto. We have heard Sri Ashok Bhushan, learned counsel for the petitioner, Sri Rakesh Dwivadi, learned Additional Advocate General and Sri. V. M Sri learned counsel for the Commission. We have also heard learned counsel for the interveners.


Learned counsel for the petitioner has challenged the impugned regulations on 2 grounds, viz (i) they are outside the purview of the proviso to clause (3) of Article 320 of the Constitution and amount to fraud on the Constitution; and (ii) they are unreasonable arbitrary and are violative of Article 14 of the Constitution. Learned Additional Advocate General apart from disputing the above contentions, has raised preliminary objections about the maintainability of the writ petitions at the instance of the petitioners.


Before dealing with the main issue it is necessary to deal with the preliminary objection at the thresh hold. Petitioner in writ petition no 2020 of 1995 is a practicing advocate of this Court. Filed this writ petition as a public interest petition. His grievance is that the regulations have been issued in violation of the constitutional obligations and they have caused injury to the public interest. He says that he being an advocate practising before this Court is vitally interested and if the impugned regulations are implemented the commission will become a non entity, and the State government will be free to make appointment by promotion or even by direct recruitment to any of the post and the service in the state without regard to merit, which will ultimately affect the rule as well as law and order in the state. In writ petition no 3587 of 1995 the petitioner no 1 is Association of the employees and officers of the commission. Its grievance is that in view of the impugned regulations the working of the commission will be reduced, which may lead to retirement of some of its employees.


It is true that a person who files the writ petition under Article 226 of the Constitution must be a person aggrieved by the action or the order impugned in the writ petition. This is the rule which has to be followed in a private litigation which can only be maintained at the instance of the aggrieved person. Such a rule has, however, been relaxed in the public interest litigation by a series of decisions of the Supreme Court according to which any person acting bonafide and having sufficient interest for initiating such an action for the purpose of redressal of the public wrong or the public injury, can file the writ petition. Reference, in this connection may be made to Janta Dal Vs. H. C chaudhary (AIR 1993 SC 892); D. C. Wadhwa vs. State of U. P. (AIR 1987 SC 579) and Bangalore Medical Trust versus B. S Muddappa (AIR 1991 Sc 1902). A practising advocate has sufficient interest to maintain a writ petition by way of public interest litigation, if by the impugned action the public interest of public good is really being affected. The fact that the practising advocate has such a right of public interest litigation for the redressal of grievance relating to the public interest has been recognized by the Supreme Court in  S. P.Gupta versus President of India (AIR 1982 SC 149). Recently in Jai Shanker Prasad versus State of Bihar (AIR 1993 SC 1906) a writ petition at the instance of an advocate before the High Court and appeal arising there from before the Supreme Court, were entertained. The preliminary objection regarding maintainability of the writ petition no 2020 of 1995 therefore, to be rejected.


The grievance of the petitioners in writ petition no. 3587 of 1995 is purely speculative. Their case is that if the impugned amendment is implemented there will be hardly any work with the Commission on account of which there is likelihood of retrenchment of the Commission’s employees. Such an interest is too remote to be given judicial recognition. That apart, Government in para 3 of its counter affidavit has stated that there is no intention or proposal of the Government to abolish any post created in the Commission. Apprehension of the petitioner regarding retrenchment of the employees of the Commission has thus been denied. The interest of the petitioner being purely speculative without any reasonable basis, this writ petition is misconceived and is not maintainable.


Executive power of the state is discharged by the Council of ministers aided and advised by the civil servants. It is function of the ministers to lay down the policy and it is the duty of the Civil servants to carry it out. Civil servants do not merely carry out the policy laid down by the ministers but they also administer the law by exercising various power assigned to them by the legislative enactments and the rules and regulations framed there under. They also exercise executive power of the state for and on behalf of the Government. Functions of the civil servants seeing the importance of the civil servants in the democratic set up our constitution makers did not accept the system of committed civil servants of the government. They accepted the system consisting of the politically neutral, fearless, efficient civil servants for implementing the government policy and for running the administration. In order to achieve this object, provisions have been made in the constitution for the appointment of the Government servants selected by the Commission, which is an independent and recommended body consisting of experts. Chapter II of part XIV of the Constitution deals with the Public Service Commission. Article 315 provides for the separate Public Service Commission both at the Center and in the States. Functions of the Commission have been specified in Article 320, according to which one of the important functions is to conduct the examinations for the appointments to the civil services and post on merit. Article 320 (3) which require the consultation with the Commission on the matters specified therein, is reproduced below:

“320 (3). The Union Public Service Commission or the State Public Service Commission, as the case may be, shall be consulted :

(a) On all matters relating to methods of recruitment to civil services and for civil posts

(b) On the principles to be followed in making appointments to civil services and posts and in making promotions and transfers from one service to another and on the suitability of the candidates for such appointments, promotions or transfers.

(c)    On all disciplinary matters affecting a person serving under the government of India or the Government of a State in a civil capacity, including memorials or petitions relating to such matters;

(d) On any claim or in respect of a person who is serving or has served under the Government of India or the government of a state or under the Govt of India or under the Government of an Indian State, in a civil capacity, that any acts incurred by him in defending legal proceedings instituted against him in respect of acts done or purporting to be done in the execution of his duty should be paid or, as the case may be, out of the Consolidated Fund of the State;

(e) On any claim for the award of a pension in respect of injuries sustained by a person while serving under the Government of India or the government of a State or under the Crown in India or under the Government of an Indian state, in a civil capacity, and any question as to he amount of any such award, and it shall be the duty of a Public Service Commission to advise on any matter which the President, or as the case may be, the governor of the State, may refer to them:

Provided that the President as respects the all-India services and also as respects other services and posts in connection with the affairs of the Union, and the Governor, as respects other services and posts in connection with the affairs of the state, may make regulations specifying the matters in which either generally, or in any particular class of case or in any particular circumstances, it shall not be necessary for a Public Service Commission to be consulted”

Although clause (3) of Article 320 requires consultation by the Government with the Commission on the matters specified therein, but proviso appended thereto has conferred the power on the government to take certain matters which may be specified by means of regulations outside the purview of the Commission and in such matters consultation with it is not required. Government is thus free to specify any matter set out in sub clauses (a) to (e) of clause (3) of Article 320, so as to exclude the necessity of the consultation with the Commission.


The government of Uttar Pradesh has framed regulations in the exercise of the power conferred on it by proviso to Article 320 (3) of the Constitution which are known as The Uttar Pradesh Public Service Commission (Limitation of Functions) Regulations, 1954 (herein after referred to as the regulations). These regulations have already been amended 12 times by the Government taking various matters out of the purview of the Commission. By 13th amendment, which has been impugned in this writ petition, the matters relating to the suitability of the candidates in making promotion to the state services and post and the principle to be followed in such, cases have been taken out of the purview of the Commission. By the same amendment consultation with the Commission on matter relating to direct appointment to the State service and post have also been substantially curtailed/reduced. The impugned regulations, as introduced by the 13th amendment, are as under :



“3. It shall not be necessary for the Commission to be consulted on matters relating to the methods of the recruitment to the civil services and posts, or the principles to be followed in making appointments, through direct recruitment to such services and posts, or the suitability of the candidates for such appointments, in the following cases :

(a) when the appointing authority in respect  of the service or posts concerned is an authority other than the Governor, unless in any particular case, government have directed may after consultation with the Commission direct that the service or post in question shall be within the purview of the Commission.

Note: the services and posts mentioned in the Schedule appended to the U. P Public Service Commission (Limitation of the Functions) Regulations, 1941 as in force before the date of this notification, shall continue to remain under the purview of the Commission until a direction to the contrary is issued by the Government, after consultation with the Commission

(b) When the appointing authority in respect of the service or the post concerned is the Governor, but the Governor for any reason directs, after the consultation with the Commission, that the service or post in question shall be outside the purview of the Commission.

(c) When the appointing authority in respect of the service or the post concerned is the Governor or is the authority other than the Governor and the person concerned being directly appointed on adhoc basis on or before the date notified by Government possessed requisite qualifications for regular appointment at the time of such adhoc appointment and has completed three years continuous service on or after the said date.

6.
Promotion : It shall not be necessary to consult the  Commission :

(a) on the suitability of the candidates in making promotion to a post, not with standing the fact that certain percentage of such post is within the purview of the Commission.

(b) On the principles to be followed in making promotion to a post where :

(i) promotion is the only source 

(ii) direct recruitment is one of the sources of recruitment and the same is not made through the Commission.

Explanation : The Provisions of this  regulation shall also apply to requisition pending with the Commission on the date of Commencement of the Uttar Pradesh  Public Service Commission (Limitation of Functions) (Thirteenth Amendment) Regulation 1994 in which selection for the promotion has not been finalized by the Commission”

By the impugned Regulation necessity of consultation with Commission on the matters relating suitability of the candidates in making promotions to the Civil service and post as well as principle to be followed in making such promotions, has been completely dispensed with. It is now no mere necessary for the Government to consult the Commission for making appointment by promotions to any State service or post. Government is also not required to consult the Commission on matters relating to recruitment to civil service or principles to be followed in making such appointments in all those cases where the governor is not the appointing authority. Even regarding these services where the appointing authority is the governor, consultation with the Commission can be dispensed with by the Governor without formulating any further regulation under proviso to Clause (3) of Article 320 of the Constitution. Thus consultation with the Commission on matters relating to the direct recruitment has been completely excluded, when the appointing authority is an authority other than the governor and in those services where the Governor is the appointing authority consultation with the commission depends on the will of the Governor, which means the State Government. As mentioned above appointments by promotion have been completely taken out of the purview of the Commission. Thus the State Government is free to make appointment to the State services and the post, both by direct recruitment as well as by promotion, without consulting the Commission. Commission thus has become a non entity, in the matter of appointment and the promotion to the State service and post. All this has been done by the Government in exercise of the power under the proviso to clause (3) of Article 320


Law with regard to proviso is well settled by the decisions of the court. Supreme court in S. B. K. Oil Mills Vs Subhash Chandra Yograj Sinha (AIR 1961 SC 1596) has, in this connection laid down as under :


“The law with regard to provisos is well settled and well understood. As a general rule, a proviso is added to an enactment to qualify or create an exception to what is in the enactment and ordinarily a proviso is not interpreted as stating a general rule.”

Proviso which creates an exception cannot be construed so as to nullify the enactment to which it is added, because it does not contain a general rule and what it contains is an exception to the general rule. The exception cannot swallow up the general rule. Reference in this connection may also be made to R. S Swamiji vs State of Mysore (AIR 1966 SC 1172) wherein Macbeth vs Ashely (1874) 2 SC and Div 352, which has laid down that an exception cannot swallow general rule, was referred to. In Madhu Gopal vs. VI Additional district Judge (AIR 1989 SC 155), while considering the effect of the proviso it has been laid down as under :

“In any event, it is a well settled principle of construction that unless clearly indicated, a proviso would not take away substantial rights given by section or sub-section.”

It was accordingly held therein that the proviso cannot defeat and destroy that which is contained in the section or sub section to which it is added, unless intention of the legislature is clear.

Although Government is the appointing authority of all civil servants, but the constitution makers by enacting Article 320 require the selection of the Government servants by the Commission, which is the independent and the autonomous body, free from control of the Government. Proviso to Clause (3) to Article 320 was added so as to enable the Government to make such appointments without consultation with the Commission is exceptional cases, where such consultation is not found expedient. It was never intended that the general rule which is contained in the Clauses (1) and (3) of the Article 320 would be nullified by exercising the power under the proviso to clause (3). By the impugned amendment, exception which is contained in proviso to clause (3) of Article 320 has been converted into general rule and the general rule which is contained clauses 1 and 3 of said Article, has been nullified and given a good-bye. Such a situation is not contemplated by Article 320. Such a power therefore cannot be exercised under the said proviso.

It is true that Clause (3) of Article 320 has been held to be directory by the Supreme Court. But that does not give any right to the Government to ignore the Commission altogether. In State of U. P. versus Manbodhan Lal  (AIR 1957 SC 912) Supreme Court while declaring Article 320 (3) (c) as directory, has laid down as under:

“If it had been intended by the makers of the Constitution that consultation with the Commission should be mandatory, the proviso would not have been there at all in the terms in which it stands. That does not amount to saying that it is open to the Executive Government, completely to ignore the existence of the Commission to pick and choose cases in which it may or may not be consulted.”

In the instant case the State Government has, by the impugned amendment, ignored the Commission in the matter of appointment to the State Service. What has been given by clauses (1) and (3) of Article 320, has been taken away by the Government, by exercising the power under the proviso to Clause (C). Such a power is not conferred by the said proviso.


A Departmental Committee consisting of the Government servants for making selection for appointment to the Civil services, either by direct recruitment or by promotion, is no substitute of the Commission. The ground realities of the present day cannot be lost sight of. Mechanism through which honest and the efficient persons are victimized by high ups are well known. Reference in this connection may be made to a decision of the Supreme Court in Delhi Transport Corporation versus D.T.C Mazdoor Congress (AIR 1991 SC 101) wherein in paragraphs 223 and 243 it was laid down as under :

“There is need to minimise the scope of the arbitrary use of power in all walks of life. It is inadvisable to depend on the good sense of the individuals, however high-placed they may be. It is all the more important and undesirable to expose the precious rights like the rights of life, liberty and property to the vagaries of the individual whims and fancies. It is trite to say that individuals are not and do not become wise because they occupy high seats of power, and good sense, circumspection and fairness does not go with the posts, however high they may be. There is only a complaisant presumption that those who occupy high posts have a high sense of responsibility. The presumption is neither legal nor rational. History does not support it and reality does not warrant it. In particular, in a society pledged to uphold the rule of law, it would be both unwise and  impolitic to leave any aspect of its life to be governed by discretion when it can conveniently and easily be covered by the rule of law.


xxx
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xxx

xxx
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The right to life includes right to livelihood. The right to livelihood therefore cannot hang on to the fancies of individuals in authority. The employment is not a bounty from them nor can its survival be at their mercy. Income is the foundation of many fundamental rights and when work is the sole source of income, the right to work becomes as much fundamental. Fundamental rights can ill afford to be consigned to the limbo of undefined premises and uncertain applications. That will be a mockery of them.


xxx


xxx

xxx

xxx

xxx


The prevailing social conditions and actualities of life are to be taken into account to adjudging whether the impugned legislation would subserve the purpose of the society. The arbitrary, unbridled and naked power of wide discretion to dismiss a permanent employee without any guidelines or procedure would tend to defeat the constitutional purpose of equality and allied purposes referred to above. Courts would take note of actualities of life that persons actuated to corrupt practices are capable, to manouver with higher echelons in diverse ways and also camouflage their activities by becoming sycophants or chronies to the superior officers. Sincere, honest and devoted subordinate officers (are) unlikely to lick the boots of the corrupt superior officer. They develop a sense of self-pride for their honesty, integrity and apathy and inertia towards the corrupt and tend to undermine or show signs of disrespect or disregard towards them. Thereby, they not only become inconvenient to the corrupt officer but also stand an impediment to the on-going smooth simphony of corruption at a grave risk to their prospects in career or even to their tenure of office. The term efficiency is an elusive and relative one to the adept capable to be applied in diverse circumstances. If a superior officer develops likes towards sycophant, though corrupt, he would tolerate him and found him to be efficient and pay encomiums and corruption in such cases stand no impediment.  When he finds a sincere, devoted and honest officer to be inconvenient, it is easy to cast him/her off by writing confidential with delightfully vague language imputing to be ‘not up to the mark’, ‘wanting public relations’ etc. Yet times they may be termed to be “security risk” (to their activities). Thus they spoil the career of the honest, sincere and devoted officers. Instances either way are gallore in this regard. Therefore one would be circumspect, pragmatic and realistic to these actualities of life while angulating constitutional validity of wide arbitrary, uncanalised and unbridled discretionary power of dismissal vested in an appropriate authority either by a stature or a statutory rule. Vesting arbitrary power would be a feeding ground for nepotism and insolence; instead of subserving the constitutional purpose, it would defeat the very object, in particular, when the tribe of the officers of honest, integrity and devotion are struggling under despondence to continue to maintain honesty, integrity and devotion to the duty, in particular, when moral values and ethical standards are fast corroding in all walks of life including public services as well. It is but the need and imperative of the society to pat on the back of those band of honest, hard-working officers of integrity and devotion to duty. It is the society’s interest to accord such officers security of service and avenues of promotion.


That apart, the haunting fear of dismissal from service at the vagary of the concerned officer would dry up all springs of idealism of the employee and in the process coarsens the conscience and degrades his spirit. The nobler impulses of minds and the higher values of life would not co-exist with fear. When fear haunts a man, happiness vanishes.  Where fear is, justice cannot be, where fear is, freedom cannot be. There is always a carving in the human heart for satisfaction of the needs of the spirit, by arming by certain freedom, for some basic values without which life is not worth-living. It is only when the satisfaction of the physical needs and the demands of the spirit co-exists, there will be true efflorescence of the human personality and the free exercise of individual faculties.  Therefore, when the Constitution assures dignity of the individual and the right to livelihood the exercise of the power by the executive should be cushioned with adequate safeguards for the rights of the employees against any arbitrary and capricious use of these powers.”


In view of prevailing conditions as have been high lighted by Hon’ble Supreme Court in Delhi Transport Corporation vs. D. T. C Mazdoor Congress (supra) it is not only desirable but is also necessary that the selection of the Government servants for appointment to the State service should be through an independent and autonomous body like Commission and such matters should not be left to the government or its officers. Even if the provisions contained in clause (3) of the Article 320 are directory in nature, it is not open to the Government to by pass the Commission altogether by exercising its power under proviso to the said clause. Power under the proviso cannot be exercised for making the provisions of said clauses (1) and (3) of Article 320 ineffective and nugatory. Said proviso cannot be used for destroying what is contained in Clause (1) and (3) of Article 320. The first contention of the learned counsel for the petitioner, has therefore, to be accepted.


When a government action/order is challenged on the ground of arbitrariness, unfairness or it is the duty of the Government to place reasons before the court for passing such orders. In the instant case only reason given by the government in its counter affidavit for passing the impugned amendment is the delay in making selection and disposal of other functions which is caused by the Commission. But who is responsible for such delay has not been clearly stated. Petitioner in his affidavit has stated that the Government is equally responsible for such delay. No reason as to why the selection could not be made at an early date by the Commission on requisition sent by the Commission, has been given. Whether the Government supplied full and complete information and whether there was any order from the courts staying the selection have also not been stated, in the counter affidavit. Allegations are vague. That apart, it has not been stated as to what step has been taken by the government so as to remove the delay. Reasons given by the government in support of the impugned action for dispensing with the consultation with the Commission, apart from being vague, cannot sustain the notification under challenge.


It may also be stated that in the counter affidavit filed on behalf of the Commission it has been stated that it was not consulted by the government before making the impugned amendment in the Regulations. In   this connection Report of the Study team on Recruitment, Selection U.P.S.C/State P.S.Cs and Training submitted to the Government of India, has been filed as annexure CA-I from perusal of which it appears that a convention has been established by the Central Government requiring consultation with the Commission before exercising the power under the proviso to Clause (3) of Article 320. Relevant extract from the said report is re produced below :

“The proviso to Article 320 (3) does not require the President or Governor to consult a Public Service Commission before exercising his power to grant exemptions. We consider, however, that it is the spirit of the Constitution that exemption from the consultation with the Public Service Commission should be made very sparingly. We learn that the Union government has established a convention that exemptions are made only after prior consultation with the Union Public Service Commission. We suggest that the state governments should establish a similar convention. Further it would be desirable to lay down a procedure that the exemption should be reviewed every 5 years in consultation with a Public Service Commission.”


Although the impugned amendment cannot be struck down on the ground that it was issued without consulting the Commission, but this aspect has been highlighted only for the purpose of showing that convention established by the Central Government in such matters is not being followed at the State level.


For the reasons given above writ petition no 2020 of 1995, Sushil Chandra Srivastava Vs. State of U. P. and others is allowed with costs. Regulation 3 (a) and (b) and Regulation 6 of the Uttar Pradesh Public Service Commission (Limitation of Functions) (Thirteenth amendment) Regulations, 1994 are declared ultra virus and are quashed. Writ petition no 3587 of 1995 Uttar Pradesh Lok Sewa Ayog Karmchari/Adhikari Sangh Vs. State of U. P. and other is dismissed without costs and not maintainable.

***

