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Candidate refuses to join the appointment, name deleted from the list of qualified candidates. No request for change of the allotment of post shall be considered.
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GUJARAT HIGH COURT

S.C.A.Nos. 478 and 613 to 622/1990 and connected cases

D.D. 17.7.2001 

Hon'ble Mr. Justice M.R.Challa

Hon'ble Mr. Justice N.G.Nandi

D.G.Dalal & Others – Petitioners

Vs.

State of Gujarat - Respondent

Interpretation of Rule 9 of the Gujarat Civil Services Recruitment (Examination) Rules, 1980 – Regarding allotment of posts under Class-I and Class-II to the selected candidates – The last part of Rule 9 "If a candidate refuses to join the appointment in the post offered to him, his name shall be deleted from the list of qualified candidates.  Similarly, no request for change of the allotment of post shall be considered by the Government at any time after the allotment" is challenged.


The High Court has upheld the validity of Rule 9 by following the decision in AIR 1998 SC 680 and other decisions of the Supreme Court by observing as under:

"…………….. declare that Rule 9 is valid but the interpretation of the Rule, as has been applied by the Government in the matter of selected candidates not joining the post is wrong and the vacancies are to be utilized in accordance with merit list and whether a request for change of allotment of post by itself is entertained or not, the Government of its own is under an obligation to utilize these vacancies keeping in view the merit list.  In any case, the merit should not be made a casualty.  Therefore, we uphold the validity of Rule 9."


The High Court following the decision AIR 1968 SC 346 State of Mysore v. S.R.Jayaram has held that the Government has been operating the Rule wrongly and set right the irregularities committed by the Government.

ORDER

Through these 16 Special Civil Applications, the petitioners have sought to challenge the allotment of posts made to the concerned respondents of no allotment and the method of allotment or assignment of preference in the Gujarat Civil Services and have sought a direction for allotment afresh of re-allotment on the vacant posts and for that purpose, Rule 9 of the Gujarat Civil Services Recruitment (Examination) Rules, 1980 has also been challenged in Special Civil Applications Nos. 931 of 1992, 5705 of 1996, and 3590 of 1990 to be ultra vires of Articles 14 and 16 of the Constitution of India.

2.
It may be mentioned that in Special Civil Applications Nos. 3597 of 1990, 5705 of 1996, 1662 of 1989 and 931 of 1992, there is no challenge to the allotment in favour of the concerned respondents, but the petitioners therein have claimed the post of their preference only.

3.
During the course of hearing of these petitions on 29th June 2001, Mr. P.V. Hathi, learned Counsel for the petitioners submitted a statement prepared on the basis of the instruction received from the respective petitioners whom he represents.  As per this statement, the petitioner in Special Civil Application No.478 of 1990 of 1990, namely, Mr. D.G. Dalal and the petitioner in Special Civil Application No. 614 of 1990, namely Mr. Haresh Darji who were allotted to Class-II post of Assistant District Registrars in the year 1990 have already been promoted to Class-I post of District Registrar in Gujarat Co-operative Service and they are therefore, not interested in getting their, original allotment changed.  They are, therefore, not interested in prosecuting the petitions referred to above and hence, both these petitions are required to be rejected as not pressed and the Rule issued therein is hereby discharged with no order as to costs.

4. Thus, only 14 Special Civil Applications, i.e., other than Special Civil Applications Nos. 478 of 1990 and 614 of 1990 remain for our consideration.

5. In the first group, i.e., Special Civil Applications Nos. 613,615 to 622 of 1990 in which the petitioners are represented by Mr. Hathi, a common advertisement dated 1st October 1985 was issued by the Gujarat Public Service Commission (which will be hereinafter referred to as "the Commission") for filling up of 101 Class-I posts and 188 Class-II posts with different designations.  Through this advertisement, applications were invited from eligible candidates as per the respective recruitment Rules.  The last date for submission of the applications was 31st December 1985. Out of the vacancies which were advertised through this advertisement, the reserved posts were separately shown.  The candidates seeking these posts were required to shown their order of preference in the application and were required to appear in the combined competitive examination to be held for Class-I and Class-II posts under the Gujarat Civil Services Recruitment  (Examination) Rules, 1980 framed in exercise of the powers conferred by the provision to Article 32 of Constitution of India read with the order by the President published in Govt. of India Gazette, Ministry of Home Affairs, dated 17th February 1980 and in super session of all orders on the subject that may be in force. The petitioners had applied in response to the aforesaid advertisement inviting applications indicating their preference for different posts.  It was a combined selection for Category-I and Category-II posts in Gujarat State.  As per Schedule-I, Rule 2(E3), the posts in Category –I are as under:

1. Posts under Gujarat Administrative Services.

2. District Registrars of Co-operative Societies.

3. Superintendents of prohibition and Excise, Class-I

4. Deputy Superintendents of Police.

 Posts in Category –II are as under:

1. Mamlatdars.

2. District Inspectors of Land Records.

3. Assistant Registrar of Co-operative Societies.

4. Sales Tax Officers.

5. Government Labour Officers.

6. Taluka Development officers or Block Development officers.

7. Superintendents of prohibition and Excise, Class-II.

8. Section Officers in Secretariat Departments and Allied Offices. 

9. Deleted.

The Commission conducted the written examination in two parts.  The examination for the first part was held in June 1986 and the examination for the second part was held in September 1987.  The petitioners passed both these examinations and were then called for viva-voce (oral interview) which was held between March and June 1988.on the basis of this selection, the Commission prepared the merit list, both for general seats and reserved seats for Category-I and Category-II posts and also prepared separate waiting list for Class-II posts. It may be mentioned that the list which was prepared for Category –II posts was treated as waiting list for Category-I posts.  Thus, in all, there were three lists, the Category-I list, Category-II list which is also the waiting list for the Category –I and the waiting list for the posts of Category-II. The names of the petitioners stood at different positions at Sr. No. 128, 129 to 135, 140, 143 and 145A in the list of candidates selected for different posts under Category-II.  The break-up of the posts in Category-II as has been given out by the petitioners is as under. 

Section Officer


:
78

Sales Tax Officer


:
42

Mamlatdar 



:
27

Taluka Development Officer  
:
13

Govt. Labour Officer

:
14

Assistant District Registrar

 Co-operative Societies 

:
10  

District Inspector of Land Records
:
  4

According to the procedure, the concerned Department in the Secretariat is required to intimate the General Administration Department its requirement of new recruits and the General Administration Department, in turn, to communicate the same to the Commission and thereupon the Commission is required to notify its intention to hold the examination.  A candidate who desires to compete for more than one of the scheduled posts is required to submit a single application and he has to express his desire to compete for any or all of the posts in the specified categories by tick marking the boxes in the application form for which he wishes to be considered and to state the order of preference by figures viz. 1,2,3, and so on.  On the basis of the examination held in part-I and part-II plus part-III i.e. viva voce and personality test, the Commission is required to fix the qualifying aggregate marks to be obtained by the candidate in the combined competitive examination.  In the instant case, the written examinations were held in the year 1986-87, Interviews were held in the middle of the year 1988 and the merit list was prepared and submitted to the Government in the month of November 1988.  The process of allotment of posts and appointments to be made was take up by the General Administration Department after the submission of the two merit lists, under the Government Resolution dated 11th December 1986.  This Government Resolution dated 11th December 1986 laying down the principles and guidelines for appointment of SC/ST and such other candidates to be considered for appointment on general seats was subjected to challenge in Special Civil Application No. 6691 of 1987 but the challenge failed.  Accordingly, the list which was prepared by the Commission on the basis of the principles contained in the said Government Resolution dated 11th December 1986 remained to be a valid list in operation. The petitioners were selected for Category-II posts while the name of respondent No.3 was shown at Sr. 87 of the merit list for Category-I posts and the names of respondents Nos. 4 and 5 were shown at Sr. No. 127 and 142 for Category-I posts of the same merit list for Category-II posts and all of them were recommended for reserved posts for SC candidates. 

6.
So far as the allotment of the posts based on merit under Category-I and Category-II is concerned, there is no dispute.  However, the dispute arises if a vacancy becomes available on account of somebody not joining or not availing the appointment in Category-I who had not been made any allotment earlier.   In such cases the course of action which has been adopted is to operate the waiting list for giving appointments in the Category-II posts and the candidates who have already been allotted some preference as per their merit in the first instance itself are not considered for such vacancy even if they held a higher merit position in comparison to those who are there in the waiting list.  It is this procedure which has given rise to the filing of the present petitions.  To illustrate the grievance, it has been appointed out that in case a candidate who is allotted to the post of Section Officer does not join or refuse to accept the allotment, such vacant post of Section Officer goes to a candidate from the waiting list even if he has a lesser merit and who is at a lower position and the said post of Section Officer is denied to a candidate of higher merit in the main select list of Category-II.  In the instant case, the preferences were allotted to the petitioners in this group of Special Civil Applications as under:

Shri P.L Panchal

Merit List No.

:
128

Allotted Post

:
GLO(5th preference)

Preferences

:
SO





STO





Mamlatdar 





TDO





GLO

Shri J.D. Dave

Merit List No.

:
129

Allotted Post

:
ADR (5th preference)

Preferences

:
SO





STO





Mamlatdar 





DLR





ADR

Shri N.K. Ambaliya

Merit List No.

:
130

Allotted Post

:
GLO(5th preference)

Preferences

:
SO





Mamlatdar 





TDO





STO

GLO

ADR

Shri Ashwin Trivedi

Merit List No.

:
131

Allotted Post

:
ADR(4th preference)

Preferences

:
SO





STO





Mamlatdar 





ADR

Shri Dilip Soni

Merit List No.

:
134

Allotted Post

:
GLO(4th preference)

Preferences

:
SO





Mamlatdar 





STO





GLO

Shri R.R. Vaghasia 

Merit List No.

:
135

Allotted Post

:
ADR(5th preference)

Preferences

:
Mamlatdar 





TDO





STO





SO





ADR

Shri Haresh Darji

Merit List No.

:
137

Allotted Post

:
ADR(5th preference)

Preferences

:
STO





TDO





Mamlatdar 





SO





ADR

Shri K.G. Shah

Merit List No.

:
140

Allotted Post

:
GLO(5th preference)

Preferences

:
Mamlatdar 





STO

TDO





SO





TDO





GLO

Shri Suresh Paddharja 

Merit List No.

:
143

Allotted Post

:
GLO(6th preference)

Preferences

:
SO





Mamlatdar 





STO

TDO

ADR





GLO

Shri M.F. Joshi

Merit List No.

:
145-A

Allotted Post

:
GLO(4th preference)

Preferences

:
Mamlatdar 





STO





ADR





GLO

TDO





SO

It is the case of the petitioners that several posts of Section Officers, Sales Tax Officers and Mamlatdars remained unutilised because the candidates to whom the allotment had been made did not join.  According to the petitioners, out of 78 posts of Sales Tax Officers, only 68 had joined and about 10 posts remained vacant.  Similarly, against 42 posts of Sales Tax Officers and 27 posts of Mamlatdars, only 34 and 13 candidates respectively had joined, leaving 8 and 14 vacancies being available.  These vacancies were utilised for candidates belonging to the waiting list although the petitioners held higher merit and they could be allotted and appointed on these posts as per their higher preference at Sr. Nos. 1 and 2.  Several posts in Category-I also remained vacant and unutilised and allotment of candidates to Category-II posts was altered and these posts were made available for Category-II candidates who were lower in the merit list.  The break-up of the total number of advertised posts category-wise, total number of posts allotted, number of posts which were resumed ad umber of posts allotted, number of posts which were resumed and number of posts which remained vacant is reproduced as under as has been given in the statement at Annexure F at page 54 of the paper book in Special Civil Application No. 478 of 1990 which was chosen by the parties for the purpose of reference to the pleadings and arguments although at the end of the arguments this petition was got rejected as not pressed. 

	Sr.

No.
	Category
	Posts
	Total Posts adver-
	Total Posts allotted
	No. of Posts resumed
	No. of  vacant

	CLASS –I TOTAL POSTS : 101
	
	
	
	

	1.
	GASI
	78
	78
	68
	10

	2.
	Dy. S.P.       17
	16
	16
	2
	-

	3.
	Dist. Registrar 
	6
	5
	4
	2

	Total
	101
	99
	87
	14
	
	

	CLASS II TOTAL POSTS                : 188

	1.
	Section Officer
	78
	78
	60
	18

	3 ST not

allotted              1 SC appointed through

	2.
	Sales Tax Officer
	42
	42
	34
	8

	3.
	Mamlatdar                         27
	27
	13
	14
	

	4.
	Asst. Dist. Registrar          10
	8
	6
	4
	

	                                                         1 post SC/ST

Dist Inspector  Land                          not allotted

	5.
	Records           4              3

1 post  SC not allotted 

	6.
	Taluka Development Officer

          13               13
	
	
	
	

	7.
	Govt. Labour Officer

1 Post SC

not allotted
	14
	13
	8
	6

	Total
	188            184        121      50
	
	
	
	


MERIT LIST OF CLASS-II

1.  For Mamlatdar


Upto Sr. No. 37

2.  For Section Officer                         Upto Sr. No. 116

3.  For Sales Tax Officer

Upto Sr. No. 127

7.
On the aforesaid premises, a prayer has been made for declaring Rule 9 of the Gujarat Civil Services Recruitment (Examination) Rules, 1980 to be unconstitutional ad a declaration has been sought that the allotments of posts made to the concerned respondents be declared to be illegal and contrary to the Rules and in alternative the State Government be directed to make fresh allotment or re-allotments on the vacant posts of Section Officer, Mamlatdar and Sales Tax Officer in accordance with the preference shown by the petitioners and to direct the respondent  State Government to make fresh allotments to various posts including one post of District Registrar from the merit list dated 30th November 1988 strictly in accordance with the recommendations made by the Commission and issue appointment orders in accordance with the revised allotment.

8.
An affidavit-in-reply dated 15th February 1990 was filed on behalf of the respondents nos. 6 to 15 and an affidavit-in-reply dated 22nd July 1991 was filed by the Under Secretary to the Govt. of Gujarat in General Administration Department seeking to traverse the claim of the petitioners.  In the reply, strong reliance has been placed upon Rule 9 of the Gujarat Civil Services Recruitment (Examination) Rules, 1980 and it has been pleaded that:

(i) A candidate who desires to complete for any or all of the Categories of posts is required to tick the box in the application form against the post for which he wished to be considered and inside the box state the order of preference of figures 1,2 and 3 and so on.

(ii) No addition or change in the order of preference is allowed by the Commission at any time once the application is submitted. 

(iii) Having regard to his writing in the order of merit and  the number of vacancies available, the consideration is given as far as feasible to his preference when the appointment is made by the Government. 

(iv) If any candidate refuses to join the appointment on the post offered to him, his name is deleted from the names of the qualified candidates.

(v)  No request for change in the allotment of posts is considered by the Government any time after the allotment.

9.
In para 17 of the affidavit-in-reply dated 22nd July 1991 filed on behalf of the respondent no.1, while replying to para 14 of the Special Civil Application, while denying the averments of the petitioner, it has been stated that the Government has followed the provisions laid down under GCSR (Exam) Rules, 1980 in the matter of appointment and there is no provision under Rule 9 regarding re-allotment of the candidates whenever their first, second etc., preference post falls vacant.  Rule 9 is sought to be defended by saying that it provides for freedom for expressing preference at the time of applying for the post and the Rules for not laying such change afterwards is a part of reasonable restriction necessary for viable administration of Rules.

10.
On behalf of the petitioners, an affidavit-in-rejoinder dated 20th August 1991 was filed by one of the petitioners namely, Shri P.L. Panchal (in Special Civil Application No. 478 of 1990 which was filed by Shri. D.G.Pirzada).  A further affidavit-in-reply dated 1st March 1994 is also on record as was filed by the Deputy Secretary to the Govt. of Gujarat, General Administration Department and an affidavit-in-reply dated 4th April 1990 on behalf of the respondent No.3 and a further affidavit-in rejoinder dated 2nd march 1994 were filed in Special Civil Application No. 478 of 1990.

11.
From the pleadings, so far as the factual aspects of the matter is concerned, it is clearly established that the vacancies which became available on account of any candidate's not joining have been made use of for the candidates of lower merit having their rank in the waiting list and the question which we are called upon to consider is as to whether it is to whether it is permissible in accordance with Rules as they exist and as to whether it is justified or does not offend any provisions of the constitution, validity and in that context, we are first required to consider the validity of Rule 9, Rule 9, as it stood under the State Civil Services Recruitment (Examination)Rules, 1969 is concerned, the same is as under:-

"A candidate who desires to compete for more than one of the scheduled posts may submit a single application for all such posts indicating clearly in the application, in order of preference, the posts for which he wishes to be considered.  A single application fee shall be payable with the applicant and, on admission to the examination also a single examination fee shall be payable".

The Government of Gujarat in exercise of powers conferred by the provision to Article 309 of the Constitution of India read with the order of the President and in super session of all orders on the subject that may be in force, made Rules known as Gujarat Civil Services Recruitment (Examination) Rules, 1980 vide Notification dated 01.04.80 issued by General Administration Department Rule 9 in these Rules of 1980 is as under:-

"9 A candidate who desires to compete for any or all the categories of posts shall be required to tick the box in the application form against the posts for which he wishes to be considered and inside the box state the order of preference for that post by figures viz. 1,2,3, and so on.  If he does not desire to be considered for any of the categories of posts he shall be required to write 'X' in box against the name of that post, but no box shall be left blank.  He will not be considered for the post if the box against such post is left blank.  No addition of change in the order of preference shall be allowed by the Commission, at any time, once application is submitted.  Having regard to his rank in the order of merit and the number of vacancies available, consideration may be given as far as feasible to his preference when making appointment by Government.  The appointment to various posts shall also be governed by the recruitment rules in force as applicable to the respective posts at the time of appointment.  If a candidate refuses to join the appointment in the post offered to him, his name shall deleted from the list of qualified candidates.  Similarly, no request for change in the allotment of post shall be considered by Government at any time after the allotment".

12.
It is the validity of this rule 9 which has been challenged in these petitions. The last part of the Rule "If a candidate refuses to join the appointment in the post offered to him, his name shall be deleted from the list of qualified candidates.  Similarly, no request for change in the allotment of post of post shall be considered by Government at any time after the allotment" is challenged.  The result is that when a selected candidate refuses to join the appointment on the post offered to him, his name is deleted from the list of qualified candidates and similarly the request for change in the allotment of post is not considered by the Government at any time after the allotment.  The validity of this part of Rule is challenged on the ground that when no request for change of allotment of post is entertained, the Government utilises the vacancy, which has become available on account of non joining for giving appointment to less meritorious candidate than those who had already been given allotment earlier and thereby persons of higher merit, who are not able to get the appointment on the post of their first preference stands denied and the candidate with lower merit, who could not be given any allotment earlier, gets the post which becomes available on account of non availability  of selected candidate and that post may be a post of first preference of those who have bee meritorious candidates their chance and candidates of lower merit gets the  benefit of their first preference.  There is no dispute that this is how the Government has been operating these Rules and the interpretation of these Rules, which has been taken by the Government, has also been sought to be defended by stating that in such cases if the allotments are changed with the availability of vacancies, it will cause great administrative inconvenience.  However, we find that this interpretation, as has been taken, does not advance the object sought to be achieved by the Scheme of the Rules so as to make available first preference to the candidate with lower merit and deny the first preference to the higher merit.  According to us this interpretation of Rule 9, is not the correct interpretation of the Rule.  The intention of the Rule is that the request for change in allotment of post is not to be considered, that does not mean and does not absolve the Government from following the order of merit as and when vacancy becomes available on account of any selected candidate not joining the appointment on the post offered to him.  Strictly speaking, it will not be a case of change of preference.  The Government may or may not entertain such request.  The question is that the Government itself is under an obligation to make use of such vacancy in a reasonable manner so that the merit is protected.  If the rule is interpreted in such a manner that it deprives higher merit, such interpretation of Rule cannot be countenanced.  According to the principles of interpretation of Statute any Rule is to be interpreted so as to save its validity and that is the principle of harmonious construction, which must apply with full force while considering the validity of any rule.  The question is as to whether the Government is under any duty under these rules to follow merit when such vacancy becomes available or not, notwithstanding the fact a to whether any request for change in the allotment of post is entertained or not.  Government may not entertain any such request but it is the duty of the Government itself as to make use of such a vacancy by following the merit and in doing so if there is any change in the allotment of the post in favour of a more meritorious candidate or a candidate with higher merit, such change in the allotment is not found to be for bidden under the Scheme of Rule 9 itself.  No rule can be struck down merely because it has been wrongly interpreted by the Government so as to defeat the object of advancing the cause of higher merit.  Therefore, while we do not approve of the interpretation of this Rule, as has been done by the Government and we reject this interpretation, we find that on correct interpretation of Rule, there is no question of holding this Rule to be valid merely because it has been wrongly applied by Government.  Rule 9 is in conformity with the provisions of Article 14 and 16 of the constitution of India and the challenge to the validity of Rule, as has been applied by the Government in the matter of filling the vacancies, which become available on account of selected candidates not joining the post is wrong and the vacancies are not to be utilised in accordance with merit list and whether a request for change of allotment of post by itself is entertained to utilise these vacancies keeping in view the merit list.  In any case, the merit should not be made a casualty.  Therefore, we uphold the validity of Rule 9. 

13.
While considering the validity of Rule 9, as aforesaid, we have kept in view the principles laid down in the cases decided by the Supreme Court which were cited before us as under:-

(a) AIR 1963 SC 591 (Khandige Sham Bhar V. Agricultural Income-tax officer).

(b) AIR 1993 SC 1947 (Venkateshwara Theatre V. State of Andhra Pradesh).

(c) AIR 1980 SC 2056 (Kamal Kanti Dutta V. Union of India).

(d) AIR 1986 SC 1205 (Municipal Corporation, Ahmedabad V. Jan Mohammed) relying upon AIR 1980 SC 2056 Paras 38,58,67.

(e) AIR 1981 SC 1922 (K.P. Varghese V. Income Tax Officer, Ernakulam) PAra 11 at Page 1932.

(f) AIR 1984 SC 1543 (Maharashtra S.B.O.S. & H.S. Education V. Paritosh) Para 16,21,22 at page 1551.

(g) JT 1996 (3) SC 679 (State of Andhra Pradesh V. Mc Dowell and Co.) Para 45, Page 702.

(h) AIR 1993 SC 978 (R.L. Bansal V. Union of India).

(i) AIR 1993 Delhi 40 (Sandhya Kabra V. University of Delhi)Para 43 at Page 49 (Full Bench) (AIR 1971 SC 1439 had been referred).

(j) AIR 1994 Delhi 108 (Dr. Veena Gupta V. University of Delhi) FB Para 11.

(k) AIR 2000 Allahabad 191 (Dr. Naveen Jamval V. Dr. Arvind Kumar Kenkane) Division Bench Para 13.

(l) AIR 1998 SC 680 (Rajiv Mittal V. Maharshi Dayanand University).

(m) AIR 1989 SC 711 (Union of India V. MVVS Murthy) Para 5.

(n) AIR 1997 SC 2643 at page 2644-2645(state of Bihar V. Kaushal Kishore Singh) .

Justice M.B. Shah's order dated 24.11.98 in Special Civil Application NO. 388/97

Special Civil Application No. 34286 decided on 05.02.86 by Justice Gheewala.

No.5 in the waiting list at Page No.5.  So far as select list of Class-II post is concerned, both of them were shown in the merit list, petitioner No.1 at No. 66 and petitioner No.2 at No.5.  They were in fact shown in the waiting list for Class-I post and for Class-II post they have been shown in the merit list.

16.
Both these petitioners wanted to change their preferences given by them in relation to type of posts so far as Class-II posts are concerned.  Petitioner No.1 wanted to delete the preference given by him to the post of Section Officer.  In other words, his 2nd preference given to the post of Sales Tax Officer would become his 1st preference. So far as petitioner No.2 is concerned, he wanted to delete his preference given to the post of Section Officer as 1st preference and Sales Tax Officer as 2nd preference.  In other words, his preference to the post of Mamlatdar would become 1st preference.  The preference they wanted to delete to delete is not claimed and they want to forego their rights for those posts of preferences as stated in Para 7 of the petition.  Barring this deletion everything as usual in tact in class-II post.  So far as class-I posts are concerned, there was no change at all.  Petitioner No.1 also wrote to the Government by letter dated 26th May 1989 indicating his desire for deleting 1st preference.  He also wrote to respondent No.2 Commission on 23rd of January 1989.  Petitioner No.2 also requested for such change and indicated his desire to delete his preference by his application dated 15th of June 1989 and he had also sent the application which was sent to the name of D.G. Dalal on 23rd January 1989.  On 29th of March 1989, a reminder was written in the name of D.G.Dalal. The respondents did not get any reply for quite some time but by letter dated 17th of June 1989 the petitioner No.1 was sent a reply and the petitioner No.2 was sent a reply on 29th of June 1989.  The reply by GDA was negative and it was mentioned that the request of petitioner for change in the preference of her deleting the preference could not be accepted.  On the basis of these pleadings and relying upon Rule 7 and challenging the validity of Rule 9 it was prayed that the petitioners be permitted to delete their preferences and that the refusal to change such preferences as per the letters dated 17th of June 1989 and 29th of June 1989 was arbitrary, unconstitutional and violative of Article 14 of the Constitution and both these orders be quashed and set aside and Rule 9 be declared ultra vires. 

17.
Similar averments have been made in Special Civil Application No. 720 of 1990 by the petitioner, Umankhan U. Pathan, represented through Mr. Girish Patel with regard to the selections held for Class-I and Class-II posts in June 1986 and September 1987 and a prayer has been made that the respondents be restrained from offering the post of Section Officer to the candidates in the waiting list and they may also be directed to offer the post of Section Officer to the petitioner and to appoint him as such as per their  first preferences and Rule 9 be declared ultra vires of Articles 14 and 16 of the Constitution of India. 

18.
In the case of Special Civil Application No. 5705 of 1996 filed by petitioner.  Ubadiyabhai Katarbhai Vasava, represented through Mr. G.M. Joshi, it has been stated that the petitioner had appeared in the combined competitive examination in September 1986.  The list of successful candidates was published wherein his name was at Sl. No. 101.  He claims that he is qualified for appointment to the Class-I post.  After the publication of the result the petitioner realised his mistake that though the post of Dy. Superintendent of Police, Class-I was advertised the petitioner had applied inadvertently for the next post, i.e., Superintendent of prohibition and Excise, Class-I and he made a representation on 3rd of October 1989 to treat his 2nd preference to that of    Dy. Superintendent of Police. His request was turned down by the respondent No.1 on 25th January 1990.  The petitioner addressed another representation on 24th April 1990 that he had made a request even for allotment of the post. That the petitioner belongs to S.T. category and though the post of Dy. S.P. Class-I is lying vacant the petitioner is not being offered such post.  He raised the grievance that Mr. Galabhai  Motibhai Parghi at  Serial No. 82 was selected for the post of GAS Class-1 but after performing his duties as such for a period  of 2 ½ years he was permitted to come back to the office of Superintendent of Prohibition & Excise with original-seniority and continuity in service and likewise Mr. Jayprakash G. Vyas who was selected to Class-I and Class-II in 1981 was asked for his consent by letter dated 27th June 1984 by the respondent No.2 Commission and subsequently on 10th of August 1984 and 17th November 1984 as to whether he was willing to accept other post as the post  preferred by him has already been filled-up.  Similarly, Mr. Chandresh S. Rajpal was offerred Dy. Superintendent of Police post though he had never opted for it.  Similarly, K.G. Vanjara and Mr. Katara though opted for the post which had been filled up they were still accommodated.  The petitioners therefore preferred another representation dated 26th June 1982 quoting all the above acts of the Commission and to give justice to him.  Yet another representation was preferred on 9th February 1986 while the select list was still in force.  He has submitted that the post of GAS class-I was still vacant and the post of Dy S.P. was also vacant and yet the petitioner was denied the same.  On the face of these pleadings he has sought a direction against the respondents to appoint him on GAS class-I post, i.e., of Dy. Superintendent of Police as per the order of 1st and 2nd preference forthwith.       


In the other Special Civil Application No. 3597 of 1990 the petitioner Bipinchandra M. Parmar representing through Mr. G.M. Joshi has come with the case that he belongs to the scheduled caste; that he was working as a Government Labour Officer, which is a Class-II post, that for filling in 101 posts of Class-I and 188 posts of Class-II with different designations the GPSC issued a common advertisement and the preference given by him were as under:

1. GAS Class-I

2. Dist. Registrar of Co-op Societies.

3. Mamlatdar

4. Govt. Labour Officer.

5. Taluka Development Officer.

6. Sales Tax Officer, Class-II.

7. Assistant Registrar of Co-operative Societies. 

8. Section Officer.

9. Deputy Superintendent of Police.

The petitioner who passed the tests held in June 1986 and September 1987 was called for oral interview between March and June 1988.  Thereafter a merit list of general seats and reserved seats for Class-I and Class-II were prepared and a separate waiting list for    Class-I and Class-II posts was also prepared.  The petitioner's name was at Serial No. 87 in the merit list of Class-I posts.  According to him, as per the merit list prepared by the Commission and recommended to the State Government the following 6 SC candidates were recommended by Commission for appointment to the Class-I posts:

 Sr. No.  Merit No. Name Marks

1. 81 Gunvantraj C. Vaghela 387

2. 83 Rajendrabhai K. Parmar 382

3. 84 Jagdishbhai H. Sarvakar 381

4. 85 Amrutbhai B Parmar 380

5. 86 Manojkumar L. Makwana 376

6. 87 Bipinchandra M. Parmar 376

Thus, the petitioner was one of those candidates who were recommended by Commission to Class-I post.  Even before the decision was taken to make the allotment of posts by the State, the candidate at Serial No. 84 Mr. Sarwarkar had already shown his unwillingness in Class-I service.  The petitioner was therefore entitled to get the posting of Class-I Officer.  The petitioner's claim is that because he was selected at Serial No. 87 he was next to the Serial No. 84 for appointment to Class-I post because the candidate at Sr. No. 84 had shown his unwillingness for Class-I service.  His grievance is that out of the above named 6 names belonging to scheduled caste who were selected for Class-I post, except the petitioner, 5 others were higher in merit and whereas the candidates at  Sr. No. 84 had declined and shown his unwillingness he ought to have been offered the Class-I post.  Despite this, the Class-I post was offered to Mr. Sarwarkar in the first instance and the post which was not availed by Mr. Sarwarkar instead of being offered to him, the same is being made use for appointment of the candidates from the waiting list maintained by the respondents and these candidates in the waiting list are those who are ranking lower than the petitioner.  It has also been submitted that there was no vacancy in the District Registrar of Co-op Societies office in the reserved Category and vacancies were available only in general category.  Therefore the first respondent went to the 3rd option given by the petitioner, i.e., Mamlatdar which is a Class-II post, whereas the vacancies were available in the second post only against general category.  The vacancies in reserved category were already allotted to the candidates recommended in the reserved category.  Yet the 1st respondent decided to give appointment to the petitioner in the vacancy of general category and the petitioner was offered the post of Mamlatdar.  The action of the 1st respondent inn allotting the petitioner to Class-II post in general category shows the non-application of mind ad in the facts of the case the petitioner could very well have the Class-I post.  On the basis of these pleadings it has been prayed that the action of non-appointing of petitioner on the basis of GAS Class-I be declared to be illegal and be set aside, and in the alternative to that of District Registrar of Co-op. Societies and that the respondents be directed to appoint the petitioner to GAS Class-I post of that of District Registrar of Co-operative Societies. 

19.
In Special Civil Application No. 931 of 1992, the petitioner, namely Sudhir B. Patel represented through Mr. Paresh Upadhyay has come out with the case that he was appointed as Mamlatdar vide order dated 21st December 1989 as at the time of his appointment he was at Serial No.1 in the order of merit for Class-II posts in the list prepared by the Gujarat Public Service Commission based on combined competitive examination which was held in June 1986 and September 1987 followed by interviews.  It has been further submitted that the petitioner was at Serial No. 1 in the waiting list prepared for the cadre of Class-I Officers.  He came to know that the candidates at Serial Nos. 2 to 7 in the same list had appointed in Class-I cadre on different posts such as Dy. in Class-I cadre on different posts such as Dy. Superintendent of Police and District Registrar of Co-op. Societies and thus the persons who stood in the waiting list of Class-I at Serial Nos. 8 to 13 were appointed as Deputy Collector in Gujarat Administrative Service, i.e., Class-I post, whereas at that time 12 vacancies had remained unfilled.  His request for the post of Dy. Collector which was his 1st preference was declined and therefore he filed the present petition.  Thus the petitioner's claim is based on fact that while he was placed at Serial No.1 in the waiting list of Class-I cadre and at Serial No.1 on merit list of Class-II cadre the GPSC on 30th November 1988 issued a list of candidates recommending appointment in Class-I and Class-II posts. The petitioner was offered the post of Mamlatdar in Class-II. According to the petitioner out of the 101 Class-I posts, there were 78 posts in the cadre of Gujarat Administrative Service, 17 posts in the cadre of Dy. Superintendent of Police and remaining 6 posts were in the cadre of District Registrar, Co-operative Societies.  Whereas the picture with regard to the Class-I posts was not clear the petitioner was offered the post of Mamlatdar in class-II and he accepted the same because of the fact that if he did not accept that post and thereafter does not get the post of Class-I cadre his chance of service would have been affected.  This is the reason give out by him for claimed that he has given 1st preference to the Gujarat Administrative Service Class-I post of Deputy Collector.  In any case the situation as was obtaining at that time no person lower in merit had been appointed in GAS Class-I and therefore he joined as Mamlatdar in pursuance to the order dated 21st December 1989.  The petitioner says that later on he came to know that out of 78 candidates who were in the merit list of Class-I post, 8 candidates had not joined the service within the stipulated time and therefore their appointments were cancelled.  Against these vacancies which became available on account of non-joining of 68 candidates it was the petitioner who could have been appointed in Class-I post but strangely enough the candidates who were far below him at Sr. No.  8 in the waiting list were offered appointment in GAS while in petitioner was at No.1 in the very same list ad had given GAS as his 1st preference being at Sr. No. 1 in the waiting list for Class-I post was deprived of it.  He legitimately expected that when 8 posts shall become available in Class-I he stands the first chance to be appointed against any of the vacancies becoming available on account of the candidates selected for Class-I unwilling to join and on their failure to join within the stipulated time.  The petitioner therefore made a representation to the Chief Secretary, General Administrative Department on 3rd September 1990 requesting for appointment to Class-I post and it has been stated that even prior to it he had sent several communications from 23rd December 1989 to 18th April 1991.  No reply was given except the letter dated 13th of May 1991 sent to him by the Section Officer of GAD and aggrieved from the dental of appointment to Class-I post as above the present petition was filed.  The petitioner's grievance was further coupled with the averments that the post of GAS, Class-I is a post at a higher pedestal than the cadre of Mamlatdar and a person who has been appointed in the GAS has a better prospects for nomination to TAS cadre as 70% of candidates are earmarked for the candidates working in GAS Class-I and in case the petitioner is not appointed in Class-I, his chance for advancement to TAS would be adversely affected.  

20.
On these pleadings, the prayer was made that the respondents he directed to appoint the petitioner in GAS Class-I cadre with effect from the date of his appointment as Mamlatdar and alternatively with effect from the date on which the vacancies became available on account of the non-joining or failure to join by the candidates who were in the main select-list for Class-I post.  By this time the petitioner has already been promoted to Class-I post, vide order dated 3rd January 1998 and since then he has been working on this post Mr. Paresh Upadhyaya has therefore submitted that if his case is accepted, it will only be the question of antedating his appointment on the post of Class-I without involving any other administrative difficulties as has bee argued on behalf of the respondents. 

21.
With regard to Special Civil Application NO. 478 of 1990 and other cognate petitions, on 29th of June 2001 on behalf of Government certain documents as mentioned in the covering Note dated 29th June 2001 were produced and these documents also include the list of candidates who are higher in merit than the petitioners of Special Civil Application No. 478 of 1990 and other cognate petitions, i.e., Special CA No. 6162 of 1989, Special CAs Nos. 613 to 622 of 1990.  Special CA No. 3597 of 1990 and Special CA No. 5705 of 1990 in the select list of Class-II and it has been said that they too have got their 1st preference.  The reference has been made to the advertisement No. 25/85.  A statement has also been filed showing the details regarding the candidates who were allotted Class-II posts pursuant to the advertisement No. 25/85 who have been subsequently selected to Class-I post.  In case of Special Civil Application No. 3597 of 1990 (represented by Shri. G. M. Joshi), i.e., the petition filed by Bipinchandra M. Parmar, a Note dated 21st June 2001 has been filed.  While admitting that this petitioner was at Serial No.6 for Class-I post as SC candidates, it has been submitted that as per the merit list prepared by the Commission and recommended to the Government, 6 SC candidates were recommended for Class-I.  The petitioner was at Sr. No. 6.  These posts of GAS Class-I were reserved for SC candidates and before the petitioner's turn came, these posts were allotted to the candidates who were ranking higher than the petitioner.  As there were only 5 posts the petitioner could not be given appointment as Class-I, whereas the petitioner's 2nd preference was of District Registrar of Co-operative Societies and as there was no reserved post in this category he could not be appointed as District Registrar of Co-op. Societies, as his 3rd preference was Mamlatdar Class-II post and where as he had secured 376 marks on the basis of his merit he was entitled to the post of Mamlatdar in the general category and he was allotted to the unreserved post of Mamlatdar Class-II.  It has been submitted that the candidate at Sr. No. 84 who has been appointed as Class-I namely Shri Sarwarkar had sent a communication dated 19th August 1989 that he does not desire to be appointed to Class-I post and hence class-II post may be considered as his 1st preference.  It has been then submitted in this context that in view of the provisions of Rule 9 of the Rules the request of Mr. Sarwarkar for being considered for Class-II post as his 1st preference could not be entertained and therefore on 21st December 1989 he was appointed on Class-I post of GAS his original preference.  Shri Sarwarkar did not accept Class-I post and the appointment of Mr. Sarwardar was cancelled.   Thereafter further names were called for from the list to fill-up the vacancies as well as further vacancies for allotment against vacancies of GAS Class-I which occurred due to non-acceptance by Shri. Sarwarkar. When the call letter Annexure C was issued to the petitioner on 29.11.1989, the appointment of Mr. Sarwarkar to the post of GAS Class-I had not yet been cancelled.  One fails to understand as to when Mr. Sarwarkar had declined the appointment to the class-I post and the vacancy had become available in Class-I post while this vacancy was not available to this petitioner i the reserved category, instead of taking him to the post of Mamlatdar, Class-II in the unreserved category merely because on 29th November 1989 the appointment of Shri. Sarwarkar had not been cancelled and it was cancelled later on 3rd February 1990, how the right of the present petitioner could be defeated on that basis for Class-I post.

22.
We have already held in earlier part of this order that Rule 9 cannot be declared to be invalid ad the same is a valid piece of legislation.  Even if the candidates cannot seek a change of preference after the allotment, apart from the fact that we find that the facts of the case are that even in some cases the request has been made even prior to the allotment, the question is as to what is the obligation of the government itself for the purpose of filling up the vacancies which are available when a candidate of higher merit is appointed to the post of Class-I fails to join or declines to join but the question which is posed on the facts of this case is as to whether  while filling up these posts the stand  of the Government that the posts have to be filled in from the candidates who are in the waiting list  can be said to be justified?  While defending the action of the Government the learned Advocate General has first of all made a reference to Special Civil Application No.388 of 1997  (M.B.  Shah J) decided on 24th November 1998 wherein the earlier decisions rendered on 05.02.1996 in Special Civil Application No. 246 of 1986 (Justice Gheewala) was also considered. In this regard it may be observed that the decision in the case of Special Civil Application No. 388 of 1987 was made a subject matter of challenge by way of filling letters Patent Appeal No. 460 of 1988 along with which these matters are referred and in that matter (LPA) it was given out that the vacancy which had become available in the particular selection had not bee filled up from any candidates of that selection but the candidate who was in lower merit but was selected in the subsequent selection and on the merit  of such subsequent selection  and that LPA was dismissed as having become infructuous in the facts of the case by this Court while hearing these matters.  Therefore, that decision cannot be cited as an authority for the purpose of deciding the controversy at hand.


So far as the decision dated 05.02.1986 rendered in Special Civil Application No. 342 of 86 decided on 05.02.86 by Justice Gheewala is concerned, that on the contrary helps the case of the petitioner.  The said judgment was distinguished even in Special Civil Application No. 388 of 1997 on the ground that this was based on earlier set of rules ad those rules had been subsequently repeated and new rules had come into force.  Thus, in our opinion, these two decisions cannot be said to be of any assistance for the purpose of deciding the controversy in this case, which is based on the Rules of 1980.

23.
The reliance was also placed on the following decisions by the learned Advocate General:-                    

(1) Full Bench decision of Delhi High Court in the case of Sandhya Kabra V. University of Delhi reported in AIR 1993 Delhi 40 relating to admission of the students in the PG Medical Course wherein the earlier decision of the Supreme Court reported in AIR 1971 SC 1439 was also considered.

(2) Full Bench decision of Delhi High Court in the case of Dr. Via Gupta V. University of Delhi reported in AIR 1994 Delhi 108 relating to admission of the students in the PG Medical Course.

(3) Naveen Jamval V. Arvind Kumar Kenkane reported in AIR 2000 All 191 relating to admission of the students in the PG Medical Course.

(4) Arvind Kumar Kankane V. State of UP &: Ors. reported in JT 2001 (6) SC 260. Note:  This case decided by the Supreme Court was cited before us during the course of the dictation of the order on 27.08.2001. Therefore, the matter was posted for 30.08.2001 so that the learned advocates for the petitioners may put up their case and deal with this latest judgment of the Supreme Court decided very recently on 03.08.2001 i.e. after commencement of the dictation of the order in this case.  On this question, the arguments were further heard on 31.08.2001.   

(5) Rajiv Mittal V. Maharshi Dayanand University reported in AIR 1998 SC 680, which is relating to the case of students for admission in the MBBS Course.

(6) Union of India V. MVVS Murthy reported in AIR J 989 SC 711.  Para 5 case relating to Civil Service (Combined) Examination.  It appears that in this case the candidate who gave preference for TAS only was offered IPS but did not join.  The said candidate appeared in the next year examination but was not successful for IAS and IPS.  He received offer for Central Information Service, Group A on the basis of the earlier examination and the Supreme Court found that he could not claim IPS since a candidate lower to him had bee selected for IPS.

(7) State of Bihar V Kaushal Kishore Singh reported in AIR 1997 SC 2643.  In this case Class B posts were advertised by the State Selection Board.  No merit list was prepared.  The selections were made on the basis of the educational qualifications required for the job and on the basis of the pay scales available at that time.  The learned Advocate General has relied upon certain observations made in para 5 of the judgment. It is of course true that in para 5 it has been observed that the appointment is not an indefeasible and absolute right of the candidate who had applied and opted for particular post and asking for option is only a discretionary matter and the Government is not bound to select the candidates on the basis of the option given by the candidates.  But we find that this case cannot be used as an authority in support of the State Government for the simple reason that in that case no merit list was prepared ad without preparing the merit list the selection was based on the basis of educational qualifications required for the job and the offer was made on the basis of the pay scale and ultimately in that case the Supreme Court held that the appointment by pick and choose method is an arbitrary exercise of the power.  It has been decided that the government should prescribe an objective and rational method of manner of allotment of the candidates selected to the Departments, depending upon their job necessity and requirement and since the objective and rational criteria was not followed, the Supreme Court declined to interfere with the order passed by the High Court and the appeal was disposed of accordingly.

(8) Malaprabha Co-op. Sugar Factory Limited V. Union of India reported in AIR 1994 SC 1311.  It was also submitted by the learned Advocate General that even if it is accepted more meritorious candidates should have been given preference in comparison to the candidates in the waiting list, no relief should be granted.  In support of this submission, he has placed reliance on observations made in para 110 of the judgment at page 1332.  It was a case under the essential Commodities Act.  In para 110 of the said judgment a passage occurring at page 294 of Judicial Remedies in Public law by the Clive Lewis was quoted as under :-     

"The courts now recognise that the impact on the administration is relevant in the exercise of their remedial jurisdiction.  Quashing decisions may impose heavy administrative burdens on the administration, divert resources towards re-opening decisions, ad lead to increased and unbudgeted expenditure.  Earlier cases took the robust line that the law had to be observed, and the decision invalidated whatever the administrative inconvenience caused.  The courts nowadays recognise that such an approach is not always appropriate and may not be in the wider public interest. The effect on the administrative process is relevant to the courts remedial discretion and may prove decisive". 

(9) The learned Advocate General has also sought to distinguish the case of Balram Gupta V. Union of India reported in AIR 1987 SC 2354.  It was a case relating to the withdrawal of notice of voluntary retirement given by the employee under the Rule well within the time prior to the expiry of the notice period. The order allowing to retire the employee prospectively on expiry of notice period without allowing withdrawal of such notice was held to be illegal.  In para 12 of this judgment it has been observed as under:-     

"In the modern age we should not put embargo upon people's choice or freedom.  If however, the administration had made arrangements acting on his registration or letter of retirement to make other employee available for his job, that would be another matter but the appellant's offer to retire and withdrawal of the same happened in so quick succession that it cannot be said that any administrative set up or management was affected.  The administration has now taken a long time by its own attitude to communicate the matter.  For this purpose the respondent is to blame and not the appellant".

The distinction was sought to be made by saying that it was a case of voluntary retirement.  This point of distinction is no distinction in the eye of law. 

(10) A.N. Meman V. High Court of Gujarat reported in 1987 (2)  GLH 429.  It was a case in which there was a delay and laches, the promotions had been made in the year 1976 and the same had been challenged in the year 1984 therefore it was held to be a case of gross delay.  Such is not the fact situation in the case at hand.

(11) Gujarat State Dy. Executive Engineers Association V. The State of Gujarat & Ors. reported in JT 1994(3) SC 559.  It was a case in which the Court considered that a waiting list prepared in an examination conducted by the Commission does not furnish the source of recruitment.  Its purpose is only for the contingency that if any of the selected candidates does not join for one or the other reason the person from the waiting list may be pushed up and appointed in the vacancy so caused of if there is extreme exigency the Government may as a matter of policy decision pick up persons in the order of merit from the waiting list.  But the view taken by the High Court that since the vacancies have not been worked out properly, therefore, the candidates from the waiting list were liable to be appointed does not appear to be sound.  This practice may result into depriving those candidates who are eligible for completing for the vacancies available in future.  This judgment was sought to be distinguished by making reference to the observations made in para 11 of this judgment by saying that the court had observed that entire appointment of direct recruits, therefore, from the waiting list was not proper and yet the Supreme Court observed that these persons had been appointed and are working at least for five years and therefore it is unjust and harsh to quash their selection.  Therefore, while refraining from quashing the appointment made in pursuance of the directing issued by the High Court, it was opined that the writing list for one year cannot furnish source of recruitment for future years, except in very exceptional cases.  This decision cannot apply to the facts of the present case for the simple reason that here the candidates of the waiting list in the same year and same selection are being preferred over the candidates with higher merit in the same selection.  In this context, the argument raised that the interim order dated 28.01.2001 vacated by the Division Bench and ultimately it was modified on 05.04.1990 and at that point of time clock stopped.  We find that merely because the matter has been pending for a long time, it cannot be said that the clock stopped when the interim order was modified on 05.04.1990.       

24.
Mr. Girish Patel has relied upon the following cases:- 

(i) Dilip Kumar V. State of M.P. reported in AIR 1976 SC 133 on the question and alternative construction.  The observations made in para 22 that no case should be held to fall within which does not come within the reasonable interpretation of the statute.    

(ii) Case of Kumari Shrilekha Vidyarthi V. State of UP reported in AIR 1991 SC 537 was also cited by Mr. Patel in reference to paragraphs 22, 31,33 and 36 in which it was laid down that whatever may be the motive of the public authority, it should meet the test of Article 14 of the Constitution of India.

(iii) Mr. Patel also relied upon the case of Delhi Science Forum V. Union of India reported in AIR 1996 SC 1356 in support of his argument that when there is any legal or constitutional bar in adopting any government policy, it can certainly be examined by the Court.

(iv) The case of Tata Cellular V. Union of India reported in AIR 1996 SC 11 was also cited.  The attention was invited to para 96 of the said judgment on the question of rationality of any government action and when breach of the principles was argued with regard to decision making process and it was submitted that the impact of the Rule is to be seen. 

(v) The case of Rameshwar V. Jot Ram reported in AIR 1976 SC 49 is relied upon by Mr. Patel to argue that the right of relief is to be seen as on the date of the institution of the prosecution and the Court's procedural delays cannot affected the rights crystalised in initial cause of action and the court has power to take note of the subsequent events.

(vi) In B. Prabhakar Rao V. State of AP reported in AIR 1986 SC 210 in para 20 the Supreme Court observed that Judge's lyfriend and counsellor, "the common man, if asked will unhesitatingly respond that it would be plainly unfair to make any such classification.  The common sense response that may be expected from the common man, untrammeled by legal lore and learning should always help the judge in deciding questions of fairness, arbitrariness etc., The observations made in the end of para 22 were also relied upon.

25.
Whereas strong reliance has been placed by the learned Advocate General on the case of Arvind Kumar Kankane V. State of UP (Supra), on behalf of the petitioners it has been submitted with vehemence that the cases relating to the admission of the students including the case of Arvind Kumar Kenkane V State of Uttar Pradesh can't be applied to the service matter as it is such cases operate in an entirely different field of education and here is a case under service law.  The government itself had taken a period of about four years in making the appointments after holding the selection and it has been submitted that even otherwise considerations in the education matters are entirely different than the service matters.  It has also been submitted that in the case of Arvind Kankane it was held in relation to admission to PG Medical Courses that allotment of subject (Speciality) and college of study made on the basis of the option exercised by a candidate is final and no candidate is permitted to change the subject or college.  A candidate who does not exercise his choice at the time of counseling will be kept in the waiting list and if at any subsequent stage a seat falls vacant the same shall be allotted on the basis of the option exercised by those who are in the waiting list.  The rule providing to this effect was challenged.  The grievance was made that if a choice subject like surgery and medicine is given up by a candidate and that seat becomes vacant it may go to a candidate who is lower in rank in the merit list.  This is only a fortuitous circumstance dependent on so many contingencies like the student who has been allotted a sear in medicine, giving up the said seat and that seat falling vacant and thereafter the same is allotted to a candidate who is lower in rank in the merit list.  Such freak circumstances cannot be the test of reasonableness of the Rule.


However, Mr. Patel has submitted on behalf of the petitioners that the Supreme Court itself has observed in para 3 of this very judgment that prima-facie though it appears to be some unfair, there is no alternative apart from leaving the seat unfilled, but to offer the said seat to the wait listed candidates.  It was also observed that once the academic course commences the same will have to be completed within a period of three years and if the counseling goes on continuously for a long period the it may not be possible to fulfill that condition and thereby upset the course of study itself.  The Supreme Court has expressed the view that the finding recorded by the Division Bench of Delhi High Court in Dr. Veena Gupta's case and High Court of Punjab and Haryana in Anil Jain's case is in accordance with the reasons and stands the test of rationality.  Once the option is exercised by the candidate on the basis of which he is allotted the subject and thereafter that candidate is allowed to participate in subsequent counseling when the sear becomes vacant, the process of counseling will be endless and as apprehended by the High Court, it may not be possible to complete the academic course within the stipulated period.  Mr. Patel has submitted that in the case before the Supreme Court the time was essence of the matter whereas that factor is not available in the present case.  The government itself had taken long time even in making appointments and if we have reached the year 2001, it is not because of any fault on the part of the petitioners but because of the pendency of this matter before the Court and that should not come in the way of the candidates of higher merit for getting relief.         

26.
Mr. Patel has also made reference to the case of Liladhar V. State of Rajasthan reported in AIR 1981 SC 1776, the case of Ashok Kumar Yadav V. State of Haryna reported in AIR 1987 SC 454, the case of D.V. Bakshi V. Union of India reported in AIR 1993 SC 2374 and Indian Airlines Corporation V Capt. KC Shukla & Ors. reported in (1993) 1 SCC 17 and submitted that notwithstanding the case of Ajay Hasia reported in 1981 SC 487 the Supreme Court has itself  found  that  standards which are applied in the education matters cannot be made applicable as it is to the service matters.  He has submitted that areas of operation being different in service matters than those of education matters, they cannot be applied as it is.  It is of course true that in these cases decided by the Supreme Court the question was as to what weightage should be given to the marks prescribed for viva voce test and the ratio laid down by the Supreme Court is that the marks prescribed for viva voce test should not be made decisive factor for the purpose of selection.  Therefore, his submission is that the law must be developed area-wise.  A purposive effort was also made to distinguish the case of Arvind Kumar Kankane (Supra) by stating that so far as the admissions to PG Medical Colleges are concerned, the students get the opportunity to change the option after declaration of the merit list and second stage is at the time of actual allotment of the preference for the purpose of making choice of subject and college and the third stage is when vacancies become available subsequently after the allotment.  It was also submitted that in service matters also the fortuitous circumstances of the working of the rule has to be see.  The availability of a vacancy on account of non-joining of any candidate has to be utilised by the Government on a proper criteria of merit.  It was also submitted that in education matters the Supreme Court itself has stated that there is no alternative because the course had already commenced and if the preference is allowed to be changed subsequently it may disturb the whole academic functioning. In any view of the matter, the Supreme Court has held that the process was unfair but in absence of any other alternative, the allotment of the subjects, as has been made, had to be accepted.  It has been submitted that such is not the fact situation in the present case.  There is no question of commencement or completion of the course of disturbing the academic functioning and even if the preferences are not allowed to be changed after allotment on the request of the concerned candidate in terms of rule 9, the Government itself must discharge its obligation and the duty to adhere to the merit by utilising the subsequent vacancies on the basis of the merit alone, as it is not going to affect the working.  It has further been submitted that the ground of the administrative exigency, as has been argued before this court, is only a pretext to deny what is otherwise due to the petitioners.  It is also pointed out that the Government itself has subsequently amended the rules during the pendency of these petitions for the same reasons as advanced by the petition and such rules have been placed on record by the Government itself and the said rules made under the provision to Article 309 of the constitution of India called as Gujarat Civil Service (Class-I and Class-II) Competitive Examination Rules, 2000 have been notified on 19.10.2000 and the new Rule 9 there under with regard to order of preference lends a support to the arguments made on behalf of the petitioners.  It was also submitted that the UPSC itself follows such a procedure and change of preference is permissible there also.

27.
In case of Union of India V Dhanwanti Devi and Ors. reported in (1996) 6 SCC 44 in para 9 at page 51 the Supreme Court has considered as to how the law of precedent is to be applied.  In this context, the objection which was raised that Hari Kishan Khosla's case was not a binding precedent nor does it operate as a ration decidendi to be followed as a precedent and is per se per incuriam.  The following observations may be quoted:-    

"It is everything said by a Judge while giving judgment that constitutes a precedent.  The only thing in a Judge's decision binding a party is the principle upon which the case is decided and for this reason it is important to analyse a decision and isolate from it the ratio decidendi.  According to the well settled theory of precedents, every decision contain three basic postulates [i] findings of material facts, is the interference which the Judge draws from the direct, or perceptible facts: [ii] statements of the principles of law applicable to the legal problems disclosed by the facts and [iii] judgment based on the combined effect of the above".  

The Supreme Court has thus categorically held that a decision is only an authority for what it actually decides.  What is of the essence in decision is its ration and not every observation found therein and not what logically follows from the various observations made in the judgment.  Every judgment must be read as applicable to the particular facts proved, since the generality of the expressions which may be found there is not intended to be exposition of the whole law, but governed and qualified by the particular facts of case in which such expressions are to be found.  It would, therefore, be not profitable to extract a sentence here and there from the judgment and to build upon it because the essence of the decision is its ratio and not every observation found therein.  The enunciation of the reason of principle on which a question before a court has been decided is alone binding between the parties to it, but it, is the abstract ratio decideni, ascertained on a consideration of the judgment in relation to the subject matter of the decision, which alone has the force of law and which, when it is clear what it was, is binding.  It is only the principle laid down in the judgment that is binding law under Article 141 of the Constitution. A deliberate judicial decision arrived at after hearing an argument on a question which arises in the case or is put in issue may constitute a precedent, no matter for what reason, and the precedent by long recognition may mature into rule of "stare decisis".  It is the rule deductible from the application of law to the facts and circumstances of the case which constitutes its ratio decidendi. 

28.
The decision in the case of Deena V Union of India reported in AIR 1983 SC 1155 has also been relied upon.  In para 15 of the said decision it has been observed as under:-


"Any case, even a focus classicus, is an authority for what it decides.  It is permissible to extend the ratio of a decision to cases involving identical situations, factual and legal, but care must be taken to see that is not done mechanically, that is, without a close examination of the rationale to the decision which is cited as a precedent.   Human mind, trained even in the strict discipline of law, is not averse to taking the easy course of relying on decisions which have become famous and applying their ratio to supposedly identical situations".

29.
The last but not the least is the case of State of Mysore V S.R. Jayaram reported in AIR 1968 SC 346 as was cited by Mr. P.V. Hathi on behalf of the petitioners.  In this case the Supreme court was concerned about the validity of the last part of Rule 9(2) of Mysore Recruitment of Gazetted Probationers' Rules, 1959, which was in the following terms:-       

" Appointment of Probationers:-

(1) Subject to the rules regarding reservation of posts for   backward classes contained in Government Orders Nos. GAD 26 ORR 59, dated the 13th May 1959, and No. GAD 32 ORR 59, dated the 18th July 1959, and the provisions of sub rule (2), the candidates successful in the examination whose names are published under rule 8 shall be appointed as Probationers to Class-I posts in the order of merit, and thereafter to Class I posts in the order of merit. 

(2) While calling for applications, the candidates will be asked to indicate their preferences as to the cadres they wish to join.  The Government, however, reserves the right of appointing to any particular cadre, any candidate whom it considers to be more suitable for such cadre".

The rules made provisions for direct recruitment to several cadres in the State government service on the basis of the result of the competitive examination.  This examination was held annually.  It was open to all eligible candidates.  The result of the examination was announced and the list of the successful candidates in the order of merit was published subject to the reservation of Scheduled Castes, Scheduled Tribes and Backward Classes, the successful candidates are entitled to be appointed as probationers to Class-I posts in the order or merit and thereafter to Class-II posts in the order of merit.  If there are vacancies in a number of Class-I or Class-II cadres, Ruler (2) comes into play.  The candidates are required to indicate in their applications their preferences for the cadres they wish to join.  Had there been nothing more in Rule 9(2), the successful candidates would have the preferential claim in the order of merit to appointment in the cadres for which they indicated their preferences.  Thus, if there are 20 vacancies in cadre 'A' and 7 vacancies in cadre 'B', a successful candidate ranking fourth in order of merit would be appointed as a matter of course to cadre 'A' for which he indicated his preference.  In this context, the Supreme Court has categorically observed in para 6 that the principle of recruitment by open competition aims at ensuring equality of opportunity in the matter of employment and obtaining the services of the most meritorious candidates.  The last part of Rule 9(2) subverts ad destroys the basic objectives of the preceding rules.  It vests in the Government an arbitrary power of patronage.  Though Rule 9(1) requires the appointment of successful candidates to Class I posts in the order of merit and thereafter to Class II posts in the order of merit, Rule 9(1) is subject to rule 9(2), and under the cover of Rule 9(2) the government can even arrogate to itself the power of assigning a Class I post to a less meritorious and a Class II post to a more meritorious candidate.  It was held we hold that the latter part of Rule 9(2) gives the government an arbitrary power of ignoring the just claims of successful candidates for recruitment to offices: under the State.  It is violative of Article 14 and 16(1) of the Constitution and must be struck down.       

We have considered the submissions as above made by both the sides in the light of the principles which have been decided in the cases as aforesaid.  In our opinion, the principles which have been laid down in the cases related to education matters are in entirely different areas, in different context and different fact situation.  Such a situation, as it is, cannot be applied in service matters.  In the case of Arvind Kumar Kankane (supra) the court had to keep in view the question of careers of students within the prescribed time and therefore it was held that though the course adopted was unfair, there being no other alternative the course adopted was as had been given in the matter of specialties and PG Medical College had to be accepted.  Here, we find that the grievance as has been raised on behalf of the petitioners is fully covered by the observations made by the Supreme Court in the case of State of Mysore V. S.R. Jayaram (Supra).  The ratio decidendi which is applicable to the facts of the present case is that the merit must prevail.  In our opinion, while applying Rule 9 in the present case at had the Government has virtually usurped the same power as were given under 9(2) in the case of state of Mysore V. Jayaram (Supra).  The moment subsequent vacancies were available, the same were made use of for the candidates from the waiting list who are certainly les meritorious than the petitioners.  The facts of the case of Special Civil Application NO. 931 of 1992 are illustrative of the arbitrary manner in which the power has been exercised.  This petitioner was No.1 in the waiting list and the persons lower to him in merit have been allotted the preference and yet when the subsequent vacancies became available, this petitioner was denied his first preference and such preference to Class-I post was given to the candidates who are lower in merit.  It is a case of complete and total erosion of merit on grounds which cannot be said to be germane.  In such matters the ground of administrative exigencies and that the change of preference would create administrative problems cannot be accepted.  After all, the select list is based on a combined competitive examination and how a person who is lower in a merit in a select list based on the same combined competitive examination can be chosen for a higher preference to the exclusion of the person with higher merit.  It does not appeal to the reason and the basic tenets on which the selections are held.  If such course of action is not declared to be illegal, it would simply give rise to the recurrence and repetition of such cases and merit would go on being ignored again and again causing heart burning amongst the persons who have obtained higher merit.  As we have interpreted Rule 9 so as to save its validity on the principle of harmonious constructions, we find that whether the request of a candidate for change ca be entertained or not, the Government itself is under an obligation to act in a fair manner on the concept of Art. 14 of the Constitution and in the facts of the present case there is an alternative and the alternative is to change the preference without causing any prejudice to any body's rights and there is no question fo time constraints like academic courses and we have to allow the merit to prevail over so-called administrative inconvenience.  Even if there is some administrative inconvenience, this price, a small price indeed, has to be paid if at all we mean the rule of law and merit to prevail.  Such preferences may be changed either from class II to class I or within a class against respective posts and that in our opinion is not going to create any administrative complications.  Such practice is also in vogue in the case for the selections  which are held by UPSC for All India Services ad Central Services  ad we may also take  note of the fact that the Government itself has lately realised unfair results  of past and the wisdom has dawn though lately to amend the Rules in October 2000 and therefore the new Rule 9 with regard to order of preference as has been now amended now takes care of it.              

30. The upshot of the aforesaid discussion is that:-

(A) The respondents are directed to pass appropriate orders and allot appropriate preference against the subsequent vacancies which had become available on any post in Class-I of Class-II strictly according to merit and the petitioners having higher merit in comparison to the other candidates in the waiting list, have to be given priority for the respective post in each of the two classes according to higher merit from due date of course, it will not entail any financial burden on the State Government for the period  in past and except the financial benefits the petitioners of these 14 Special Civil Applications  shall be entitled to all consequential  benefits as a result of  the allotment of their due preference on the basis of their merit.  

(B) If it is found in case of any petitioner that there is a change from Class-I on the basis of his merit or for any post within the class and he has been subsequently promoted to Class-I post, the respondents shall revise it to relate back to the due date on which he would have got it on the basis of his merit at initial stage and in such cases the pay shall also be fixed notionally as if he had been appointed to Class-I from the very beginning and he shall also be entitled to the difference of arrears between the pay actually drawn by him on the higher  post and the pay which he would have drawn on the basis of the pay notionally arrived at.

(C) Out of 16 Special Civil Applications 14 Special Civil Applications except Special Civil Application No. 478 of 1990 filed by Mr. D.G.  Dalal and Special Civil Application No. 614 for 1990 filed by Mr. Haresh Darji are allowed.  Rule is made absolute in each of these 14 petitions.  No order as to costs.

(D) Since the matter has remained pending for number of years, it is expected that appropriate steps shall be taken as expeditiously as possible by the Government to carry out above directions at the earliest but in no case later than four months from the date the certified copy of this order is served on the concerned authorities through either of the parties or through the Court, whichever is earlier.   

(E) Special Civil Application No. 478 of 1990 filed by Mr. D.G. Dalal and Special Civil Application No. 614 of 1990 filed by Mr. Haresh Darji are hereby rejected as not pressed as stated in para 3 of this judgment itself.  Rule in each of these two Special Civil Applications is hereby discharged.  No order as to costs. 

Still, while we have decided all these 14 Special Civil Applications on merits, after hearing both the sides at length including the hearing during the course of the dictation of order when the matter was deferred because of the case cited on behalf of the respondents.  Mr. Harsh Devani, learned Asstt. Govt. Pleader has requested that the operation of this judgment be stayed.  We do not find any case for staying the order. The request is declined.

***

Promotional post cannot be filled of by direct recruitment.

W.P.(S) NO.5341 of 2002

D.D. 7.4.2003

The Hon'ble Mr. Justice S.J.Mukhopadhaya

Rajiw Kumar – Petitioner 

Versus

The State of Jharkhand & Others – Respondents


The petitioner has challenged the recruitment notification dated 21.8.2002 relating to appointment to the post of Director of Fisheries.  The main contention of the petitioner is that the Director of Fisheries is a promotional post of Class-I Officers of Fisheries Department and cannot be filled up by direct recruitment.


Held – In view of Bihar Animal Husbandry and Fisheries Service Recruitment Rules, 1993, which is applicable to the State of Jharkhand, in view of Section 84 of the Bihar Reorganisation Act 2000, the post of Director of Fisheries is a cadre – non-selection post, required to be filled up by promotion on the basis of seniority cum merit from amongst the incumbent of Class –I posts having working experience of at least 10 years in Class-I.  The impugned advertisement being against the provisions of law is set aside with a direction to fill up the post of Director of Fisheries as per 1993 Rules.

ORDER


This application has been preferred by the petitioner against Advertisement      No. 3/02-03 published by the Jharkhand Public Service Commission, Ranchi (JPSC) in newspaper "Prabhat Khabar" on 21st August 2002 so far it relates to appointment the post of Director of Fisheries, Fisheries Department.


By the aforesaid Advertisement applications have been called for from the persons within the age group of 55 years having requisite qualification of M.Sc (Fisheries) published research papers or Essay having 20 years of experience for appointment against the post of Director, Fisheries in the pay scale of Rs. 12000-16500/-.

2.
The main plea taken by the petitioner is that the post of Director of Fisheries is a promotional post of Class-I Officers of Fisheries Department and cannot be filled up by direct recruitment.


On the other hand, according to the respondents, the post can be filled up by Direct Recruitment.


The only question to be determined in this case is whether the post of Director of Fisheries Department of Government of Jharkhand is a promotional post of Class-I Officers of Fisheries Department of a post to be filled up by direct recruitment?

3.
The Respondent – State of Jharkhand have not made it clear whether the post, in question, is a promotional post or not, though the following stand has been taken by them:-

A. " Application from suitable candidates should be invited through open advertisement. 

B.  Candidate should hold at least a M.Sc Degree in Fisheries Science from a recognized University,

C. He should have a minimum service experience of at least 20 years out of which at least five years experience should be on Class-I post.  Only such candidate should apply who were presently working in the pay scale of Rs. 14,300-18,300/- or in a scale immediately below this scale.  Persons working in the pay scale of Rs. 16400-450-20000/- could also be considered.

D. The following qualifications would also be desirable and necessary weightage would be given for them.  Research paper, Discussion or same publication accredited to the candidate.  Administration experience, if any: Working knowledge of computers".

4.
Further case of the State of Jharkhand is that the post, in question, was earlier advertised on 17th August 2001, but no suitable person having applied the post has bee re-advertised by the JPSC.  In the Advertisement No. 3/02-03, the JPSC lowered down the scale of pay of the post of Director of Fisheries of their own from Rs. 14300-18300/- to Rs. 12000-16500/-.

5.
The petitioner has relied on a statutory rule known as Animal Husbandry & Fisheries (Fisheries) Service Recruitment Rules, 1993 framed by the Governor of Bihar under provision to Article 309 of Constitution of India, gazetted on 14th January 1993 (hereinafter referred to as the 1993 Rules), in support of his claim.

6.
According to the JPSC, the 1993 Rules having not adopted by the State of Jharkhand, it cannot be relied upon.  In absence of any rule, earlier an advertisement was published and in pursuance of which only 12 persons, including the petitioner applied.

7.
In view of aforesaid stand taken by the JPSC, it is required to be determined whether a rule framed by the then State of Bihar, after reorganization of the State remains in force in the successor State of Jharkhand or not.  To answer the aforesaid question, it is necessary to notice sections 84 and 85 of Bihar Reorganization act, 2000 which reads as follows:- 


"84. Territorial extent of laws.  The provisions of part II of this Act shall not be deemed to have effected any change in the territories to which any law in force immediately before the appointed day extends or applies, and territorial references in any such law to the State of Bihar shall, until otherwise provided by a competent Legislature or other competent authority be construed as meaning the territories within the existing State of Bihar before the appointed day.



85. Power to adapt law.  For the purpose of facilitating the application in relation to the State of Bihar or Jharkhand of any law made before the appointed day, the appropriate Government may, before the expiration of two years from that day, by order, make such adoptions and modifications of the law, whether by way of repeal or amendment, as may be necessary or expedient, and thereupon every such law shall have effect subject to the adaptations and modifications so made until altered, repealed or amended by a competent Legislature or other competent authority.



Explanation. In this section, the expression "appropriate Government" means as respects any law relating to matter enumerated in the Union list, the Central Government, and as respects any other law in its application to a State, the State Government.  

8.
From the plain reading of section 84, it will be evident that the reorganization of State shall not affect any change in the territories to which any law was in force immediately before the appointed day, until otherwise provided by a competent Legislature or other competent authorities. 


It preserves the continuance of the laws till State Legislature of the competent authority alters the law.  Section 84 is to provide for the interregnum between the reorganization of the State and the time by which the Legislature of such State suitably amend, alter or modify such laws.  Such provision has been made with an objective to keep alive the laws and regulations in the territories of successor State.

9.
Under section 84, the laws of the combined State continues in both the successor state of Bihar and Jharkhand until otherwise provided by 'a competent Legislature' or the 'competent authority', but the power of adoption of laws with amendment has been delegated to both the successor State of Bihar and Jharkhand under section 85 of the Bihar Re-organization Act, 2000.

10.
For example, a law which requires no modification, may be allowed to continue by the successor State until otherwise provided by a 'competent Legislature' or the 'competent authority' under section 84, but if the state Government intends to modify such law, may do so, after adoption of such law under Section 85 of the Bihar Reorganization Act, 2000.

11.
In view of aforesaid provision of law (section 84) even if the 1993 Rules has not been adopted with modification by the Government of Jharkhand under section 85, the 1993 Rules continues to be force in the territories of both the successor State of Bihar, as also Jharkhand.

12.
As per Schedule I of the 1993 Rules, the post of Director of Fisheries is a cadre – non-selection post, required to be filled up by promotion on the basis of seniority-cum-merit, from amongst the incumbent of Class-I posts having working experience of at least 10 years in Class-I, such as Regional Director of Fisheries, Joint Director of Fisheries, Principal or equivalent post, to be selected by a Departmental Promotion Committee headed by the Chairman of Public Service Commission or its nominated member and other members i.e. Secretary, Fisheries Department; Personnel Secretary or his nominated representative and a SC/ST Officer nominated by the Personnel Department not below the rank of Joint Secretary.

13.
The statutory Rule 1993 being specific, it is not open to the Respondents to fill up the post of Director of Fisheries, Fisheries Department, Jharkhand by direct recruitment nor the JPSC has jurisdiction to lower down the scale of pay of the post as allowed by the State.

14.
For the reasons aforesaid, the Advertisement No. 3/02-03 so far as it relates to the post of Director of Fisheries, Fisheries Department, Jharkhand being against the provisions of law, it is declared illegal and is set aside.

15.
The Respondents are directed to fill up the post of Director of Fisheries, Fisheries Department, Government of Jharkhand as per 1993 Rules, preferably within three months from the date of receipt/production of a copy of this order.

16.
The writ petition is allowed with the aforesaid observations and directions.  However, there shall be no order, as to costs.

***

Purpose of main list, additional list, extra list explained. Person included in the extra list has no right to claim appointment.  

2000 (2) KLD 762

W.P.Nos.42746 to 42751 of 1999

D.D. 25.2.2000

 Hon'ble Mr. Justice P.Vishwanatha Shetty

Nataraju.S. & Others – Petitioner

Versus

State of Karnataka & Others

Appointment to the post of Lecturers – Public Service Commission preparing three lists viz., main list, an additional list and an extra list – Petitioners included in the extra list claiming appointments on the ground that it is a list prepared under Rule 7(2) – Commission denying the same and asserting that the said list is only an extra list but not an additional list and therefore the petitioners cannot claim appointments – Held  - The plea of the Commission is correct and therefore the petitioners cannot claim appointments.

ORDER


The petitioners, who were applicants to the post of Lecturers pursuant to the advertisement issued by the Karnataka Public Service Commission (hereinafter referred to as “the Commission”), in these petitions, have sought for direction to the respondents to operate the select list in accordance with the ranking assigned in the select list and appoint them as Lecturers.

2. The few facts, which are not in serious dispute, may be stated as follows:

(a) The Commission, pursuant to the requisition made by the first respondent State Government, had, by means of its notification dated 29th of June, 1999, invited applications from eligible candidates to fill up 864 posts of Lecturers in 19 different subjects, which includes 13 backlog posts, in Government Junior Colleges.  Thereafter, the provisional select list was published containing 839 candidates in the main list; 84 candidates in the additional list and 241 candidates in the extra list.   Subsequently, verification of the testimonials of the candidates belonging to the reserved category, in the main, additional and extra lists, was got done; and thereafter, the final select list containing 839 candidates and additional list containing 84 candidates, were published and forwarded to the State Government.

(b) The area of controversy in these petitions is with regard to the rights of the persons, whose names are found in the extra/additional list.  While the petitioners contend that the list of the persons found in the additional list is a list prepared under the proviso given to sub-rule (2) of Rule 7 of the Karnataka State Civil Services (Direct Recruitment by Selection) Rules, 1973 (hereinafter referred to as “the Rules”), the respondents would contend that it is only an extra list prepared only of persons belonging to reserved persons belonging to reserved categories are not found eligible to be appointed.   According to the respondents, the names of 241 persons found in the extra list, cannot be treated as additional list and it has no statutory force, and the persons whose names are found in the said list, have no right to be appointed.

3.       Sri Lakshminarayana, learned Counsel appearing for the petitioners, in support of the prayer of the petitioners that their case is required to be considered for appointment on the basis of the ranking assigned to them in the additional list/extra list, submitted that since the list in question has been prepared in terms of the proviso given to sub-rule (2) of Rule 7 of the Rules, so long as the vacancies are available, the respondents are bound to appoint the petitioners as per the ranking assigned in the said list.   It is his submission that non-consideration of the case of the petitioners for being appointed as Lecturers though their names are found in the list in question, is highly arbitrary, discriminatory, unreasonable and violative of the right guaranteed to the petitioners under Articles 14 and 16 of the Constitution of India.  He would vehemently point out that the list in question prepared being one under the proviso given to sub-rule (2) of Rule 7 of the Rules, it must be understood as a select list.   Therefore, according to him, once the petitioners are found in the select list, the respondents have no option, but to appoint them so long as the vacancies exist.   Elaborating this, he submitted that the additional list has been prepared pursuant to the decision of the Government; and on that basis, the verification regarding testimonials of the petitioners has been made; and therefore the respondents cannot now refuse to appoint the petitioners on the ground that the said list is not intended to be operated upon and it is only an extra list.    In support of his submission, Sri Lakshminarayana relied upon the decisions of the Supreme Court in the case of Prem singh and Others v. Haryana State Electricity Board, (1996) 4 SCC 319 and in the case of Virendra Hooda and others v. State of Haryana and another, (1999) 3 SCC 696.

4.        However, Sri Narayanaswamy, learned Counsel appearing for the Commission, strongly countered the arguments of Sri Lakshminarayana.   It is his submission that the entire assumption made by the petitioners that the list in question is a list prepared as provided under the proviso given to sub-rule (2) of Rule 7 of the Rules, is an erroneous assumption, which is not supported by any facts.  It is his submission that the list in question was not prepared in terms of the proviso given to sub-rule(2) of Rule 7 of the Rules or on the basis of any decision taken by the Government.  According to him, the list in question consists of the names of candidates belonging to only reserved category; and the same has been prepared with a view to consider the case of the candidates in the said list in the event of any candidate/s in the select list belonging to reserved category, not being found eligible to be appointed on the ground that they do not belong to reserved category; and it is not intended to made any appointment for any vacancy other than the one notified.   He further pointed out that under similar circumstances, this Court, in the case of Kum. Hemavathi v. The Secretary, Karnataka Public Service Commission, Bangalore and others, Writ Petition No. 40829 of 1999 disposed of on 3rd of December, 1999, has negatived the similar contention.

5.      Sri K. Nagaraj, learned Additional Government Advocate, supported the submission of Sri Narayanaswamy.

6.        The only question that would arise for consideration is whether the list in question is a list prepared as provided under the proviso given to sub-rule (2) of Rule 7 of the Rules; and if the answer is in the positive, whether the petitioners are entitled for a direction to appoint them as Lecturers?

7.
Having given my anxious consideration to the submissions very effectively made by learned Counsel appearing for the parties, I am of the view that the reliefs sought for by them.   The undisputed facts disclose that applications were invited for filling up of 864 posts by the Commission and the names of the petitioners were not found, even according to the petitioners, in the first two lists; and their names are found only in the third list.   According to the petitioners, the additional list is prepared as provided under the proviso to sub-rule (2) of Rule 7 of the Rules.  However, it is the case of the Commission that the said list is not an additional list prepared in terms of the proviso given to sub-rule (2) of Rule 7 of the Rules, but it is only an extra list prepared consisting of only candidates belonging to reserved categories for the purpose of consideration in the event of the reserved candidates in the select list not being found eligible for appointment.   In this connection, it is useful to refer to the statement made by the Commission in paragraph-1 in the reply statement filed to the rejoinder filed by the petitioners, which reads as hereunder:

“………The State Government had requested to fill up 851 + 13 backlog posts of Lecturers in the Government Junior Colleges in 19 different subjects.  The provisional selection list was published containing 839 in the main list, 84 in the additional list and 241 candidates in the extra list pertaining to reserved categories.   After receipt of the validity certificates of the candidates selected under reservation, the final select list containing 839 in the main list and 84 in the additional list was published and forwarded to the Government for effecting appointments.   The concept of this extra list has been clearly reflected in the objection statement already filed on the side of the 2nd respondent and that may kindly be read as part and parcel of these objections.’’

Again, at paragraph-3 of the reply, it is stated by the Commission as follows:

“ With regard to the contentions of the petitioners at para-7 that the Commission had appointed 50% more than the posts advertised etc., are all hereby denied.   In pursuance of Rule –7 (2) of the Rules, as and when the Appointing Authority requested the Commission and in view of the said rules, the Commission only at the behest of the Executive Government, had taken action on their requisition.  In the recruitment in question there was no requisition by the Appointing Authority for including the number of candidates for preparation of 50% additional list.   In these circumstances, the recruitment that was done containing 939 candidates in the main list and 84 candidates in the additional list (10%) is legally justified.   As to how the extra list which the petitioners are now banking upon has no legal existence at all, has been detailed in the objection statement already filed by this respondent.’’

Therefore, as noticed by me earlier, it is the specific case of the Commission that the list, referred to above, on which reliance is placed by the petitioners, is not an additional list prepared as provided under the proviso given to sub-rule (2) of Rule 7 of the Rules, and it is only an extra list, which has no legal basis.   Admittedly, the State Government had requested the Commission to fill up in all only 864 posts of Lecturers, which includes 13 backlog posts in Government Junior Colleges.   Therefore, the posts notified for appointment were only 864 posts.   Admittedly, the provisional list published contained 839 candidates in the main list and 84 candidates in the additional list.   Further, 241 candidates found in the extra list, consist of the candidates belonging to reserved categories only.   It cannot be disputed that once the candidates belonging to reserved categories are selected and their names are found in the select list, the verification with regard to the caste and the claim made by them that they belong to the reserved category is required to be enquired into and on the basis of the enquiry so held, such of those candidates who do not come under the reserved category, will not be put in the final select list and they will not be given appointment order.   Therefore, it is the case of the Commission that such number of vacancies required to be filled up from reserved categories, which remain vacant for want of reserved candidates selected in the first list and the additional list, would be considered from the extra list; and they would be appointed.   I have no reason to disbelieve the version of the Commission on this aspect of the matter.   The Secretary of the Commission has made a statement on oath with regard to the circumstances under which the extra list came to be prepared by the Commission.   Merely because the verification regarding caste in respect of the candidates found in the list in question, was got done as claimed by the petitioners, is not a ground to take the view that the persons whose names are found in the list in question, are the candidates selected for appointment and the list in question was a list prepared in terms of the proviso given to sub-rule (2) of Rule 7 of the Rules.   Since the number of posts for which applications were invited, were only 864, in normal circumstances, it was not permissible for the Commission to prepare one more additional list containing 241 candidates of selected candidates.   Further, it is not in dispute that the 241 candidates found in the list in question all belong to reserved category.   If the list prepared is to be construed as the additional list, as contended by Sri Lakshminarayana prepared under the proviso given to sub-rule (2) of Rule 7 of the Rules, it must contain the names of the candidates belonging to general merit as well as the reserved category.   Admittedly, no one belonging to general merit is in the list in question.   Further, there is no material on record to show that the list in question was prepared pursuant to the decision taken by the appointing authority, i.e., the State Government, directing the Commission to prepare a select list as provided under the proviso given to sub-rule (2) of Rule 7 of the Rules.  In this context, it is useful to extract Rule 7 of the Rules, which reads a follows:

“ 7. List of selected candidates—

(1) The selecting authority shall on the basis of the aggregate of the percentage of the total marks secured in the qualifying examination as determined under Rule 5 and of the marks secured at the interview under Rule 6 and taking into consideration the orders in force relating to reservation of posts for Scheduled Castes, Scheduled Tribes, Backward Tribes and other Backward Classes prepare in the order of merit a list of candidates eligible for appointment to the cadre or post and if the aggregate of the percentage of total marks secured in the qualifying examinations as determined under Rule 5 and of the marks secured at the interview under Rule 6 of two or more candidates is equal, the order of merit in respect of such candidates shall be fixed in accordance with Rule 5.   The number of candidates to be included in such list shall be equal to be filled:

Provided that the number of vacancies so required to be filled shall not be more than fifty percent in excess of the number of vacancies provisionally notified under Rule 4 (1).

(2) The selecting authority shall in accordance with the provisions of sub rule (1) also prepare an additional list of names of candidates not included in the list prepared under sub-rule (1) in which the number of candidates to be included shall, as far as possible, be ten percent of the number of vacancies notified:


  Provided that if the appointing authority so requires the number of candidates to be included in the list shall be such as may be specified by the appointing authority but not exceeding fifty percent for the number of vacancies notified.

(3) The lists so prepared under sub-rules (1) and (2) shall be published in such manner as the State Government may direct and a copy thereof shall be sent to the appropriate authority.

As it can be seen from the scheme of the Rules, the Commission is required to prepare a select list in terms of sub-rule (1) of Rule 7 of the Rules in the order of merit taking into consideration the orders in force relating to reservation of posts for Scheduled Castes, Scheduled Tribes, Backward Tribes and other Backward Classes.    The said provision makes it clear that number of names of the candidates to be included in such a list, would be equal to be number of vacancies notified.   Therefore, sub-rule (1) of Rule 7 of the Rules contemplates the preparation of a list consisting of the number of candidates equivalent to the number of vacancies notified.  In the instant case, the vacancies notified are 864.  The provisional list published contained 839 names.  Sub-rule (2) of Rule 7 of the Rules further requires the selecting authority i.e., the Commission, to prepare a list known as ‘additional list’ of the names of candidates not included in the list prepared under sub-rule (1), as far as to an extent of 10% of the vacancies notified.   In the instant case, since the vacancies notified being 864 the additional list could contain the names of 86 candidates.  Admittedly, the additional list published consisted of 84 candidates.  This clearly shows that the provisional list of 839 candidates and additional list of 84 candidates were published in terms of sub-rule (1) and (2) of Rule 7 of the Rules.  As observed by me earlier, there is absolutely no basis to accept the contention of the learned Counsel for the petitioners that the list containing 241 candidates, which the learned Counsel for the petitioners terms it as an additional list, is an additional list prepared under the proviso given to sub-rule (2) of Rule 7 or the Rules.  Therefore, in the facts and circumstances of this case, I have no hesitation to accept the contention of Sri Narayanaswamy, learned Counsel for the Commission, that the list in question is only an extra list intended to be operated only in the event of the reserved candidates in the main list and in the additional list, not being eligible for appointment on verification by the Caste and Income Verification Committee and other Authorities; and the said list has no statutory force or binding effect which confers a right on the candidates found in the said list to seek for a direction to appoint them as Lecturers.   The decision of this Court in the case of Kum. Hemavathi, (supra), relied upon by Sri Narayanaswamy, also supports the view I have taken above.   Under similar circumstances, this Court, after examining the similar contention, at paragraph-4 of the judgment, has observed as follows:

“  The statement of objections of the first respondent makes it clear that petitioner was not selected.   The extra list was intended to be operated only if candidates selected in the main list and additional list on the basis of reservation were found to be not entitled to reservation on verification by the Caste and Income Verification Committee.  As it is stated that there was no need to fill the vacancies by taking candidates from the extra list, it lapsed.   The petitioner is not therefore entitled for appointment.   There is no irregularity or infirmity in the procedure adopted by the first respondent.”

Further, it is also necessary to point out that since it is not in dispute that the list in question only consists of candidates belonging to reserved category, if a direction is to be issued to appoint the candidate in the said list, it will also affect the roster fixed by the Government.   Admittedly, no one belonging to the general merit is included in the said list. If the candidates found in the said list are directed to be selected ignoring the roster fixed by the Government on the basis of various orders issued under Article 16 (1) of the Constitution of India, it will seriously affect the rights guaranteed to the other candidates who belong to general group, under Article 14 and 16 (1) of the Constitution of India.  This Court, in exercise of its power under Article 226 of the Constitution of India, cannot direct the State or the Commission to do an act which runs counter either to the mandates of law or Constitutional provision.   Therefore, on this ground also, the prayer of the petitioners for a direction to implement the list in question is required to be rejected.

8.
In the light of the conclusion reached by me that the list in question is only an extra list, I find it unnecessary to decide the question as to whether the persons found in the list prepared in terms of the proviso given to sub-rule (2) of Rule 7 of the Rules are entitled to be appointed, as contended by the learned Counsel for the petitioners in these petitions.

9.
For the reasons stated above, I do not find any merit in these petitions.   Therefore, these petitions are liable to be rejected and accordingly, they are rejected.

10.
However, no order is made as to costs.

***

Vacancy created by not joining the post is treated as fresh vacancy.

S.B. Civil Writ Petition No. 279 of 1995

D.D. 22.7.2002

Hon'ble Mr Justice Shiv Kumar Sharma

Sudhir Sharma – Petitioner

Versus

State of Rajasthan & Ors.

Recruitment for the State and Allied Services like RAS., RPS., Commercial Service etc.


The petitioner had indicated his preference for RAS, RPS and Commercial Service in that order.  The petitioner was selected as Commercial Tax Officer.  Respondent No.4 Sri. Gyan Prakash Gupta who was selected and appointed for RPS resigned after joining service.  According to the petitioner he was entitled to be selected in the RPS against the non-joined non-filled vacancy of Respondent No.4 as he had indicated it as a second preference.


Held – If a candidate does not join the post, the vacancy so created shall be treated as fresh vacancy.  Therefore, the petitioner was not entitled to be appointed to RPS against the vacancy created by Respondent No.4 as it was a fresh vacancy.

Cases referred:       

1. AIR 1990 SC 405 P.Mahendran & Ors. Vs. State of Karnataka & Ors.

2. (1995) 2 SCC 630 Rajagopal Reddy & Ors. Vs. Padmini Chandrasekharan                                                                             

3. 2002 (2) SLR 410 Thrissur District Co-operative Bank Limited Vs. Delson Davis P. & Ors.

ORDER


The petitioner in the instant writ petition sought the following relief:

i) quashing of the impugned order dated March 3, 1994 (Annexure-I) wrongly allocating/appointing the petitioner to the Rajasthan Commercial Taxation Services;

ii) declaring the appointment of Shri G.P. Gupta (respondent No.4) in the RPS at S.No. 6 of order dated 26.2.1994 (Annexure-I) as cancelled and inoperative due to his non-joining until 07.03.1994;

iii) declaring the said non-joined post in the RPS of said  Shri. G.P. Gupta as a vacancy from 26.02.1994/ 07.03.1994, under existing Rule 18(2) of Rules, 1962 and allotting the same for appointment of the petitioner in the RPS as per his 2nd preference and being next in merit as per provisions of Rule 18(1) of Rules, 1962 and Rule 25 and 26 of RPS Rules, 1954 w.e.f. 07.03.1994 from which date petitioner has been appointed in Commercial Taxes Service (Annexure-2);

iv) ordering/directing the respondents No.1 and 2 issue orders appointing the petitioner in Rajasthan Police Service w.e.f. 26.02.1994/07.03.1994 against the said vacancy of Shri G.P. Gupta (S.No. 3 Annexure-1) and deeming petitioners seniority confirmation etc., and pay/increments in the RPS w.e.f said date 26.02.1994/ 07.03.1994 by deeming his appointment in RPS below S. No. 14 i.e Shri. Manish Agarwal and above Shri. Dusht Daman Singh S. No. 15  in said orders dated 26.02.1994 (Annexure-I) and allowing the aforesaid benefits to the petitioner vis-a-vis officers appointed in RPS per Annexure-I.

2.
Facts in brief are that the petitioner appeared at the combined Competitive Examination 1991 for the State and Allied Services, results of which were announced on August 7, 1993.  In accordance with Rules of Competitive Examination 1962, the petitioner gave preference for appointment as under: 

1. Ist Preference RAS

2. IInd Preference RPS 

3. IIIrd Preference Commercial Service

3.
The petitioner was selected for all the said three services but since his position in regard to RAS was little lower he was not selected/appointed for RAS.  But in so far as 2nd preference is concerned the petitioner's merit position being at No.35 and 2 persons above him were Sarava Shri. Raghuvar Dayal Merit No. 6 and Ram Niwas Sharma merit No. 29, having got less than 60 marks in interview, the petitioner's merit position became at No.33 which entitled him to be selected appointed in the RPS against the non-joined non-filled vacancy/of Shri Gyan Prakash Gupta who was appointed at S.No.3 by the order dated February 26, 1994.

4.
As per Rule 10(4) and Rule 18 of the Rules 1962 the selections and appointments are required to be made strictly in order of merit and as per preferences given by the candidate. The petitioner had not changed his option/preference at any time and as such his second preference for RPS remain valid ad operative and he was entitled to be appointed to the RPS against the said vacancy caused by Shri.G.P. Gupta respondent No.4.  The respondents 1 and 2 on the basis of the recommendations of Rajasthan Public Service Commission about the selectees in said services made appointments to concerned services and the respondents necessarily and mandatorily adhere to the merit and order of preference.  The respondents issued appointment orders in all the three services within a span of 7 days i.e. RAS orders were issued on February 24, 1994, RPS orders were issued on February 26, 1994 ad commercial services orders were issued on March 3, 1994.  The petitioner averred that the orders were issued simultaneously and the respondents did not and could not have reckoned or offered opportunity to the selected candidates for exercise of their rights of preference.  On account of issuance of simultaneous orders in all the three services, the candidates were asked to join by 07.03.1994 at the HCM institute, there was no occasion left nor opportunity provided to the selectees, including the petitioner to obtain a chance for being selected/appointed to the higher preference.  The petitioner averred that for being appointed to RPS which was his 2nd preference, no opportunity was given to him.  The resultant position was that even though the petitioner had given 2nd preference for RPS, but was shunted to 3rd preference of Commercial Services and appointed vide order dated March 3, 1994 and since March 7, 1994 was given as the final date for joining at HCM institute failing which the appointment order to this service of 3rd preference was ordered to lapse.  The petitioner was in fact given no chance at all.  The petitioner averred that thus it is clear that he was denied his rights of 2nd preference for RPS in respect of vacancy that could possibly occur due to non-joining of any one of the persons so appointed to RPS as per order dated February 26, 1994.  The 2nd preference given by the petitioner for the post of RPS in this manner stood wholly negative and denied, which is contrary to said Rules 10(4) and 18 of the Rules of 1962 as also Rules 25 and 26 of the RPS Rules 1954.  Shri. G.P. Gupta did not join upto March 7, 1994, at the HCM Institute thus due to his non-joining a clear vacancy occurred on March 7, 1994 and as such the petitioner being at 35 (32 as shown) and his preference being 2nd for this Service, should have been appointed on March 7, 1994 in RPS and his appointment order in Commercial Service issued on March 3, 1964 should have been amended and he was to be given appointment in place of Shri. G.P. Gupta in RPS and given position in RPSC in that order dated February 26, 1994 below Manish Agrawal and above Dusthdaman Singh (S. No. 15) and merit No. 43 NGE quota) as per Rules 10(4) and Rule 18 of the Rules of 1962.  The petitioner averred that in not doing so his rights against the said vacancy in RPS stood denied and need rectification.

5.
The further case of the petitioner is that the respondent No.4 Shri G.P. Gupta has not even joined in RPS at the time of filing of the writ petition and the vacancy in the RPS continues to date.  The respondent No.4 was working in RJS cadre and no rule permit any candidate to hang on far so long and at his will and keep the post reserved for him till he joins.  Last date of joining as stated was March 7, 1994 and thereafter due to his non-joining his appointment automatically lapses and vacancy becomes available to the petitioner for being next in merit and due to 2nd preference.  The foundation course at HCM institute completed and Institutional course at RPS commenced but the respondent No.4 has not joined and thus his vacancy is clear and he has a right to be given appointment.

6.
The petitioner further averred that pushing him to 3rd preference of Commercial Services and not allowing him the right to be appointed to RPS against said vacancy is not only unjust but contrary to said rules relating to merit and preferences.  The petitioner joined the 3rd preference i.e. Commercial Taxes Services on March 11, 1994.

7.
The further case of the petitioner is that in Government of India, in respect of selections/appointments based on UPSC Exam, there is a clear procedure of first giving an offer of a certain service to the selected candidates and he is told in writing that his position is likely to be improved and he is likely to be considered for higher preference in case of non-joining of a candidate in the higher service.  Any procedure contrary to this as followed by the respondents is violative of Rules and a complete denial of right of preferences.  In fact otherwise, the preferences would become meaning less. This position has not been seen by the Government and deserves to be reconsidered.         

8.
The petitioner further averred that the vacancy caused due to non-joining of respondent No.4 G.P. Gupta cannot be carried forward to next selection because the vacancy has not been caused after his joining and then resigning.  The amended Rule 18(2) of the 1962 which was made effective from 31.07.1991 cannot be invoked to deny the right of appointment to the petitioner to the said vacancies which were determined under Rule 9 of RPS Rules 1954 w.e.f. 01.04.1991 i.e., earlier to this amendment hence these vacancies and selections made for them are outside the pale of this amended Rules which is effective only from 31.0791 and could apply in respect of next years selections of vacancies of 01.04.92 to 31.03.93.  The amended rule is also exfacie colourable exercise of powers of Rule making authority to deny such vacancies to persons being next in merit and having right of 2nd preference.  The rule in any case contradicts and is violative of the right of preference ad merit position.  Vacancies occurring on ground of non-joining by a candidate can not be treated as fresh vacancy and carried over to next year because selections were duly made against that post for which notification was made and selections done.  A post available for one particular selection cannot be carried over to next selections when persons like the petitioner were available being next in merit and having valid operative second preference and have to be offered to next in merit and that person given appointment.  This practice and procedure which is based on sound legal position is duly adopted in UPSC selections by the Government of India. 

9.
Respondent No.1 in the reply averred that since amended Rule 18(2) came into force on July 31, 1991 much prior to the date or appointment which is in the year 1994, the State Government was justified in carrying forward the post remaining vacant o account of non-joining of respondent No.4.  The provisions of amended rule had a cogent reasoning behind it.  The petitioner has not challenged the validity of amended Rule 18(2) therefore he is not entitled to any relief.      

10.
The respondent No.3 Rajasthan Public Service Commission filed reply to the writ petition on April 7, 1995 and mainly submitted that as per the preference given by the petitioner his name appeared at merit No. 33 in the merit list of Rajasthan Administrative Services and at Merit No. 33 in the merit list of Rajasthan Police Service and further at No.30 in the merit list of Rajasthan Accounts Services.  The respondent No.4 Shri G.P. Gupta's name appeared at No. 21 in the merit list of Rajasthan Administrative Services as well as at No. 18 in the merit list of Rajastha Accounts Services further at No. 21 in the merit list of Rajasthan Police Services.  The merit lists were sent to the State Government and it is for the State Government to give appointments to the selected candidates as per the preferences given by them.  The respondent Commission has nothing to do in issuing the appointment orders.  So far as determination of the vacancies is concerned the same is done by the State Government and the respondent commission makes selections strictly as per the requisition sent by the State Government and also as per the provisions of the relevant Rules and the main relief in the writ petition has been claimed from the State Government only.

11.
The respondent No.4 also filed separate reply to the writ petition and averred that the vacancies determined and notified as per Notification dated October 19, 1991 were subsequently determined in the year 1993 after Notification of the vacancies and were raised from 15 posts initially advertised to 23 posts in RPS.  If the number of posts to RPS were taken to be 15, the petitioner being at S.No. 33 in the select list of general candidates will not even get his present posting not to speak of RPS.  The Government cancelled the appointment order of the respondent No.4 without considering the genuine request of the respondent in an arbitrary manner and in violation of the principles of natural justice and administrative norms.  It was further submitted that the respondent No. 4 filed a writ petition before this Hon'ble Court challenging the order dated August 19, 1994 and his writ petition was allowed on January 3, 1996.  The State of Rajastha was directed to give sufficient time to the respondent No.4 for joining.  The State of Rajasthan was further directed to appoint him in RPS after his resignation is accepted.  The answering respondent was allowed to join RPS by June 7, 1994 in Public interest by the order dated March 5,1994 and if the petitioner was aggrieved with this order he should have challenged the order dated March 5, 1994.  The petitioner having failed to avail of that opportunity cannot seek any relief in this writ petition.  The respondent No.4 further averred in the reply that the amendment to Rule 18(2) of 1962 Rules was made even before inviting applications by the RPSC for State Services and as such the petitioner cannot raise a claim on the basis of unamended rule.  The petitioner has concealed the dates of further determination of vacancies from 9 to 14 (General seats) of RPS with the oblique motive to base his claim on unamended provision of Rule 18(2) and as such he did not come with clean hands. 

12. 
The petitioner filed review petition against the order dated January 3, 1996 which was allowed on the ground that the respondent No.4 concealed the fact that no period was prescribed for joining the service.  The maximum period of 30 days was provided under the Rajasthan Civil Services (Joining Time) Rules, 1981.  Since the respondent No.4 failed to join RPS the writ petition was ordered to be dismissed. 

13.
I have considered the rival submissions and scanned the material on record.

14.
Before proceeding further it is necessary to refer amended rule 18(2) which read thus -

"Rule 18(2): "If a person selected under Sub-rule (1) above and appointed to a post/service concerned in accordance with the relevant service rules against the vacancies of a particular year for which the Combined Competitive Examination was conducted by the Commission in accordance with these rules does not join on the post offered to him or has resigned or expired in any subsequent year, in that event the said vacancies shall be treated as fresh vacancies."


The words "does not join the post offered to him or" were inserted vide Notification No. F -7(4) DOP/A-II/83 dated July 31, 1991.

15.
Mr. S.C. Bhandari, learned counsel vociferously canvassed that the petitioner is entitled to be appointed in the RPS as per his second preference and being next in merit as per provisions of Rule 18(1) and Rules 25 and 26 of RPS Rules w.e.f March 7, 1994 the date on which he was appointed in Commercial Taxes Service against the vacancy of Shri. G.P. Gupta.  According to Mr. Bhandari learned counsel, Rule 18(2) came to be amended w.e.f. July 31, 1991 which has no application in respect of the specific particular posts is in RPS i.e. of the year April 1, 1991 to March 31, 1992 as determined in advance under Rule 9 of RPS Rules 1954 prior to April 1, 1991 and conveyed to RPSC prior to April 1, 1991 for the purpose of holding examinations for selection thereof.  The amended section has been made effective from July 31, 1991 only and thus applicable for posts and examinations of next year i.e. April 1, 1992 to March 31, 1993 and not for post of April 1, 1991 to March 31, 1992 and has no effect on the petitioner's right and entitlement to the said vacancy of April 1, 1991.

16.
 Mr. Bhandari next contended that as per Rule 10(4) and Rule 18 of Rules 1962 the selections and appointments were required to be made strictly in order of merit and as per preferences given by the candidate. The petitioner had not changed the option/preference at any time as such his second preference for RPS was valid and operative and he was entitled to be appointed to the RPS against the vacancy caused by G.P. Gupta.  In support of his submissions Mr. Bhandari, placed reliance on the following authorities – A.V. Bhogeshwarudu Vs. Adhra Pradesh Public Service Commission and anr. (JT 1989 (4) SC 130), Bhag Singh Vs. State of Punjab and others (1983 Lab. I.C. 415), Kumari Shilpi Ramdeo Vs. State of Rajasthan and others (S.B. Civil Writ Petition No. 2084/90 decided on August 212, 1990).  Kumari Anita Vs. State of Rajasthan and others (S.B. Civil Writ Petition No. 2214 of 1990 decided on May 20, 1991), Kumari Shipi Ramdeo Vs. State of Rajasthan and others (D.B. Civil Special Appeal No. 151/91 decided on July 3, 1991) Mariyakutty Vs. Convener, Municipal Common Service and Director of Municipalities and ors. (1975 (1) SLR 188).  The State of Mysore Vs. S.R. Jayaram (1968 SLR 92), Krishi Upaj Mandi Samiti Jodhpur etc., Vs. State of Rajasthan and others (1982 RLR 762).  Sudarshan Singh and others Vs. The Government of India and others (1980 (3) SLR 199).  P Sriramaiah Vs. P. Purushothama Rao and another (1974 (1) SLR 54), Shyamal Kumar Sarkar and others Vs.  Union of India and others (1972 SLR 627), R. Rajagopal Reddy and others Vs. Padmini Chandrasekharan (1995) 2 SCC 630), P. Mahendran and others Vs. State of Karnataka and others (AIR 1990 SC 405), and A.A. Calton Vs. The Director of Education and another (1983 All L.J. 516).         

17.
In order to appreciate the contentions of Mr. Bhandari, the learned counsel for the petitioner, I have closely scanned amended rule 18(2).  As seen before the words "does not join on the post offered to him or" were inserted vide Notification dated July 31, 1991.  A plain reading of this amended rule demonstrates that it has been made applicable only in that event when a person is selected and appointed to a post, but he does not join on the post offered to him.  In this situation the said vacancy shall be treated as fresh vacancy.  To my mind, in any such situations arose after July 31, 1991 where a person refuses to join on the post offered to him.  Amended Rule 18(2) shall be applicable.  G.P. Gupta was appointed vide order dated March 3, 1994 and he did not join on the post offered to him.  Therefore the vacancy created against the post of G.P. Gupta shall be treated as fresh vacancy.  It is difficult to agree with Mr. Bhandari, learned counsel that amended Rule 18(2) is not applicable in the instant case as the posts of RPS were determined in advance under Rule 9 of RPS Rules 1954 prior to April 1, 1991 and conveyed to RPSC prior to April 1, 1991. On a close scrutiny of Rule 18(2) it appears that vacancy may be of any year but if after July 31, 1991 it is not filled on the ground that the candidate does not join the post, the vacancy so created shall be treated as fresh vacancy.  Therefore eve if it is held that the second preference of the petitioner for the post of RPS was valid effective as per Rule 10(4), the petitioner is not entitled to be appointed to the RPS against the vacancy in terms of amended Rule 18(2).  The ratio indicated in the authorities cited by Shri. Bhandari is not applicable to the facts of this case in view of amended Rule 18(2).

18. Their Lordships of the Supreme Court in Thrissur District Co-operative Bank Limited Vs. Delson Davis P. & Ors. (2002 (2) SLR 410) indicated thus:-

"2. On completion of the selection process, the respondent No.1 was included in the list as having secured second rank while one Mr. T.D. Rolly Stood first.   Mr. Rolly joined the service and he was appointed as data entry officer.  After some time he resigned from service as he got better placement in some other institution.  The respondent No.1, it appears approached the bank and requested appoint him in that vacancy.  Though he was appointed temporarily, he was not given permanent employment. Under those circumstances, the respondent No.1 approached the High Court for a direction that he should be appointed on permanent basis.  The High Court examined the matter and found that when the previous incumbent, who had been selected, had left the post and vacancy being available, the appropriate course was to have appointed the respondent No.1 and he had a right to be considered for the appointment.


3.  We fail to understand the reasoning of the High Court in this regard. When once the selection process is complete and appointment had been made, that process comes to an end and if any vacancy arises on the appointee having joined the post leaves the same, it must be treated as afresh vacancy and fresh steps in accordance with the appropriate rules should be taken".  

19. For the aforesaid reasons and in view of the ratio propounded in Delson Devis case (Supra) I do not find any merit in the writ petition and the same is dismissed without any orders as to costs.

***

Regularisation of adhoc Appointment

F.No.25/3/2001-R(C&P)

UNION PUBLIC SERVICE COMMISSION

R(C&P) SECTION 

New Delhi, 15th March 2002

Subject: Judgment delivered by the CAT, Chandigarh on OA No. 37/CH/97 filed by Sh. A.S. Bawa & Dr. Atul Sachdev Vs. Administrator, UT, Chandigarh, [Court Case file No.F.25/7/97-R (C&P)/R-I] (Rectt. File No. F.1/475/95-R1).

************


The applicants filed the OA praying for regularisation of their services to the post of Senior Lecturer in Medicine and Surgery, Govt. Medial College, Chandigarh, a post for which they were appointed ad-hoc basis, and also for issue of a direction to the UPSC not proceed with the process of selection for the above post which was advertised by the Commission, for appointment on regular basis. The applicant claimed that they have bee appointed for the post in question after undergoing the process of selection by the Departmental Selection Committee and as such they deserve regularisation of their service without undergoing the process of selection once again through the UPSC.


The Hon'ble CAT, Chandigarh, while dismissing the claims of the applicants held that it is only the UPSC who after conducting selection for the post in question can recommend a candidate for regular appointment.  The operative part of the judgment is reproduced below.


"It is an admitted case of the parties that one of the applicants was appointed on ad-hoc basis and the other applicant was appointed on contract basis only and they have been continuing as such.  The letter of appointment shows that they were appointed only as a stop gap arrangement.  The power to offer regular appointment for such like post vests with the UPSC and it is only UPSC who after conducting selection for the post in question can recommended a candidate for regular appointment.


UPSC in their reply had stated in clear terms that they have no policy to regularise the ad-hoc employees of a Department.  However, ad-hoc employee can participate inn the selection process and since in this case the applicants had also applied, they were assigned roll numbers, so they could participate in the selection process.  Since UPSC has no policy for regularisation of the ad-hoc appointees of the Department, we find that no directions ca be issued to UPSC to regularise the applicants.  Hence, we find that the OA has no merits and no interference is called for and the same is dismissed"

Circulated in the Recruitment Branch for information of all concerned.

***

KERALA HIGH COURT

O.P.No.20042 of 1998

D.D. 25.9.2000

The Hon'ble Mr. Justice K.A.Abdul Gafoor

Jyothi.S.S. – Petitioner

Vs.

State of Kerala & Ors. – Respondents


Government issued 2 Circulars Exts.P1 & P2 directing the Appointing Authorities not to terminate temporary appointees under Rule 9(a)(i) of KS & SSR General Rules with an intention to regularize the service of those who have worked as temporary appointees for more than 3 years – The said Circulars challenged as unconstitutional – Considering the scope of Rule 9 and Clause 5 of Kerala P.S.C. (Consultation) Regulations, the High Court has quashed the two Circulars as violative of Article 14 of the Constitution.

Held – Appointment to the post/service within the purview of P.S.C. if made without consultation of P.S.C. is illegal being contrary to Articles 320 and 321 of the Constitution.


Further held – Stop gap appointees are temporary appointees do not have any right for continuance or regularization.

Case referred:

AIR 1992 SC 2070  Director, Institute of Management Development, U.P.Vs. Smt.Pushpa Srivastava

JUDGMENT

      The petitioner has approached this court challenging Exts. P1 and P2 circulars.  Ext. P2 circular dated 9.3.95 directed all appointing authorities not to terminate the temporary appointees under Rule 9(a) (i) of the General Rule in KS & SSR in service as on 13.1.1995.  The intention as is revealed by Ext.P2 is to consider the question of regularization of the provisional employees.

           2.   Ext. P1 is a circular dated. 17.3.1998 again issued by the Govt., as is revealed from it, for collecting certain details of temporary appointees in the Govt.  Service as well as in the service of the Public Sector undertakings up to 1.1.1994 and who have completed 3 years service for the purpose of regularization in service. When such temporary appointees are regularised in service, the equality of opportunity as enshrined in Art.  16 of the constitution of India for Public Employment, to the persons at large who are unemployed will be defeated.  Temporary employees are appointed mainly through employment exchange depending upon seniority of registration and not based on suitability or rendering opportunity to all the qualified hands.  In such circumstances persons who could accidentally get some temporary employment and could continue because of some concessions made by the appointing authorities or the Govt., cannot be allowed to cash out that temporary / casual appointment to permanent appointment in civil service, defeating the equality of opportunity guaranteed in part III of the constitution to others possessing equal or more qualification suitability and entitlement than such temporary appointees.    

              3.  As per Art. 320 of the constitution of India it is mandatory for any appointing authority or Govt. to consult the Public Service Commission to effect substantive appointments to the civil service.  Employment in civil service gives certain protection to the incumbents not only during the service period but also during the retired life, and even after death in the form of family pension to the dependents and minor children.  Equality of opportunity as enshrined in Artl.16 of the constitution shall be given to all the aspirants to compete in the recruitment process for regular appointment.  That right will be defeated if regularization as envisaged in Ext. P1 and P2 is allowed to be materialized.

              4.  As per the Kerala Public Service Commission (Consultation) Regulations, it is mandatory that the State Govt.  and appointing authorities shall  consult that constitutional body before making appointment to Public Service.  Rules 3 of the General Rules in the KS & SSR makes it clear that;                                                             

                          All first  appointments  to  the  service shall  be  

                          made  by  the  appointing authority  on  the  advice 

                          of  the commission  in  respect  of  posts  falling

                          within  the  purview  of  the 
commission. "

The posts in Govt. service against which temporary appointments are effected under Rule 9 (a) (i) are the posts within the purview of the commission.  When that is the mandate of the Rules, Govt.  cannot ignore that  mandatory rule and direct regularization of temporary appointees.

            5.    Temporary appointments on direct recruitment in Govt. service is permissible  under Rule 9(a) (i) of the General Rules.


" Where  it  is  necessary   in  the  Public 


   interest,  owing  to  an  emergency  which


   has arisen to fill immediately a vacancy. "

and when there would be undue  delay in making such appointments in accordance with rules.  So the temporary appointments are appointments made otherwise than in accordance with the rules to meet certain emergent requirement.  Such appointments effected otherwise than in accordance with the rules of recruitment cannot be regularized.  They have to be " replaced as soon as possible by……an approved candidates,  "mentioned in rule 3 thereof, as provided in rule 9 (a) (iii) itself.  So temporary appointees are not eligible to be regularized in service.

              6.  Any temporary appointment can only be for 179 days in ordinary case or for one year in the case of teaching posts or post in Health Department going by the scheme in rule 9 of the General Rules in KS & SSR.  Appointment for a further term is not permissible in terms of last proviso to Rule 9 (a) (i).  In such circumstances there arise no situation, going by the rules, for continuance of temporary hand for three years as mentioned in Ext.P1 or for "continuing in service for a long time" as mentioned in Ext.P2.  Such continuance if happened is in flagrant violation of the provisions in Rule 9 (a) (i).  There is no case that, regularization thought of in Exts.P1 and P2 is in respect of any category, where there is dearth of qualified hands.  Violation of rule by certain appointing authorities cannot benefit the appointees.

             7.   It seems that the Govt. is totally unaware of the provisions in clause 5 of the Kerala Public Service Commission (Consultation) Regulations.   Sub clause (1) provides that it shall not be necessary to consult the commission for temporary appointments not exceeding 180 days, meaning thereby consultation is obligatory for appointments, beyond that period.  The respondents have no case that such temporary appointees are continued years together on consultation with the commission.  Sub Clause (2) reads as follows;

                       "In addition to the concurrence to be obtained  

                       under  Clause  (i)  for  the continuance  of  the 

                       temporary appointment  of  a  person  beyond  

                       the first  one  hundred  and  eighty  days  a

                       second  concurrence  of  the  commission shall 

                       be  obtained  sufficiently  in advance,  if  in  any 

                       individual  case,  it becomes  essential  to  continue  

                       such appointment  beyond  three  hundred  and

                       sixty  days. "

             Thus apart from 1st consultation for continuance beyond 180 days, a 2nd concurrence also is necessary for appointment beyond 360 days.  Thus continuance of temporary appointees for years together without such consultations is totally illegal violating all provisions of law to safeguard constitutional mandates.  Consultation with the commission is not an empty formality.  It is a constitutional requirement in terms of Articles 320 and 321 of the constitution of India. A Govt. regulated by rule of law cannot think of such illegal continuance of temporary appointees.   Much more is then, the attempt to regularize them in service, simply because of such illegal continuance violating several provisions of law as discussed above.

             8.  As per the Kerala Public Service (Additional Functions) Acts of 1963,1970 & 1973 appointments to most of the Public Sector Undertakings, companies and local bodies in the State shall also be from the list drawn up by the PSC and consultation is statutorily made mandatory in tune with Artl. 321 of the constitution of India.  Therefore the attempt of the Govt. to regularize the temporary hands in public sector as proposed in Ext. P2 is illegal.

             9. The contention of the Govt. pleader is that there happened certain provisional employee to be continued for long and that certain temporary employees had to be appointed in certain Public Sector Undertakings before appointment was left to the PSC.  Rules promulgated by Govt.  say that there cannot have such continuance.  Even then it shall not be a reason to avoid constitutional and statutory mandates, as mentioned above, to regularize the services of the temporary appointees who were continued even beyond the time violating several of the rules made to ensure equality of opportunity in public employment as mandated by the constitution of India.  

              10.  Thus the attempt for regularization of temporary employees on the ground that they had continued for three years or they are in service for a long time is ultravires illegal and arbitrary.  In such circumstances, the attempt to regularize temporary hands as per Ext.P1 and P2 is violative of the right for equality of opportunity as enshrined in Artl.16 of the constitution of India and it militates against the constitutional and statutory requirements and mandates as mentioned above.  More over this Court as will as Supreme Court in several decisions pointed out that temporary hands will not have any right for regularization.  In the decision reported in Director, Institute of Management Development, U.P.   V. smt. Pushpa srivastava (AIR 1992 SC 2070) the Apex Court has made it clear that stop gap appointees or temporary appointees do not have any right for continuance or for regularization.

               11.  Exts. P1 and P2 are violative of Art.14 of constitution of India and are arbitrary as well, on the aforesaid reason.  It is beyond the power of the Govt.  Government themselves allowed the temporary hands to continue for long violating several mandatory provisions of law.  Persons illegally continued cannot steal a premium.  Nobody can be conferred a benefit on the basis of an illegality.  Apart from that Govt. cannot violate the rights of other persons for equal consideration.  It is thus beyond the power of Govt.  Accordingly, Exts.P1 and P2 are quashed.  The temporary employees now continuing service shall be forth with terminated to ensure adherence to the legal provisions, as mentioned above, regulating such appointments.  Such vacancies shall be immediately reported to the Public Service Commission for making regular appointment.  In case there is no list prepared by the Public Service Commission in respect of any category or department, fresh appointment under Rule 9 (a) (i) shall be made limiting such appointment to the period mentioned in the said rule.

               Govt.  shall see that these directions are complied with by all the  appointing authorities under it and by the public sector/ autonomous / local bodies and Universities.

               O.P. is allowed

***

GAUHATI  HIGH COURT

(Kohima Bench)

W.P.(C)No.158(K)2000 & connected cases

D.D.28.3.2003

Hon'ble Mr. Justice B.Lamare

Shri N.Renbio Lotha & Ors. - Petitioner

–vs-

 State of Nagaland & Ors. - Respondents

            Regularisation of appointment on contract basis:

            Petitioners were appointed as Supervisors in the Centrally Sponsored Scheme under I.C.D.P. project during 1996-97 initially for 4 months/one year –services extended from time to time – PSC advertised 35 posts of Supervisors and some of the writ petitioners applied but not selected/some of them applied but did not appear for selection test/some of them did not apply.


Petitioners alleged that as against 58 posts, the State Government sent requisition only for 35 posts and that some Supervisors appointed on contract basis were regularized without facing the selection test of PSC.


HELD – The High Court following the decision of the Supreme Court in (1992) 3 SCJ 416 has held that the petitioners have no right to claim regularization of their services as their appointments were purely ad hoc/contract basis without following the Rules.

Cases referred:

1) (1992) 3 SCJ 416 (Hariyana & Ors. –vs- Piara Singh & Ors.)

2) 1997 III GLT 71 (State of Assam & Ors. –vs- Smt. Pratima Das & Ors.)

3) 1996 II GLT 462 (Dhyanesh Karmakar & 5 Ors. –vs- The State of Tripura & Ors.)

JUDGMENT

1.
Heard  Mr.E.Y.Renthungo, learned counsel for the petitioner, Mr. I. Jamir, learned Addl.Advocate General for the state respondents and Mr.L.S.Jamir for the respondent No.4.

2.
These writ petitioners are taken up together as it relates to the same subject matter and the same question of facts and laws are involved and accordingly, these writ petitions are disposed of by this common judgment.                                                      

3.
The petitioners were appointed as supervisors in the centrally sponsored scheme under the project known as integrated child development project [ICDP].  The petitioner No.5 in W.P.[C] NO.197[K]02 was appointed in the year 1996 on contract basis initially for a period of 4 [four] months vide order no.SW/ESTT/ICDS-3/87/vol-2  dated 19-9-96. The petitioners Nos1 to 4 in the same writ petition were appointed as supervisors on contract basis initially for a period of one year wide order no.SW/ESTT/ICDS-26/97/3381-3414 dated 15-9-97.   All the petitioners in W.P.[C] Nos. 158 & 185[k] of 2000 were appointed by the same order No.SW/ESTT/ICDS-26/97/3381-3414 Dated 15-9-97 on contract basis initially for a period of one year. Thereafter, the services of all the petitioners were extended from time to time.  While the petitioners were serving as such on contract basis, the respondent No. 4, Secretary, Nagaland public service commission [NPSC] issued advertisement No.3/99-2000 dated 6-10-99.  Amongst the posts advertised, 35 posts were of supervisors.  In response to the said advertisement, some of the petitioners submitted their applications but some did not submit and some submitted the applications but remained absent from the interview. The position of the petitioners with regard to their response to the advertisement and the roll no. and code no. relating to their applications submitted against the advertisement is shown below :-

                                              W.P.(C) NO. 158(K) 2000

   SL.NO.         NAME                                                     ROLL NO        CODE NO        

     1.          N.Renbeo Lotha                                             1714                     3830

     2.         Mark sangtam                                                 1559                      3743

     3.         Z.Avito sema                                                   46                        3022

     4.         Egwang                                                           1937                    3933

     5.         W.Chingkham phom                                       717                      3342

6. Catherine Yepthomi                                        834                      3415

7. N.kyulongse sangtam                                      2032                    3983

8. Vehuvo phesao                                              Application not submitted                                

9. Bendangnaro                                                  Application not submitted                                

10. Libeni enyie                                                      864                     3406       

11. Lirenthung odyua           Application not submitted\did not Appear                                          

12. Viketuozo pienyu                                             827                     3390

13. Chubamenla Imchen                                        1863                    3898

14. Keyehe H.Ayemi                                             1440                    3689

15. katolu shohe                                                 Application not submitted 


W.P(C)  NO.185(K)2000 

      1.        Tsenbemo Shitiri                        Application not submitted  /absent                              

2. Neikerhenuo Miachie-o                                  984                         c.

3. Nikape Mekhro                                               186                        3084

4. T.Nongyong konyak                                        340                       3160

W.P.(C).NO197.(K)2002

1. T. Chubawati                                                  Application not submitted

2. Chingshak konyak                                          1236                      3587

3. Akato Yeptho                                                 Application not submitted            

4. Ashibo Aye                                                    Application not submitted            

5. V.Kasheli sumi                                              Application not submitted

4.           The case of the petitioners is that the services of the petitioners were extended from time to time however, by order dated 25-8-2000 their services were extended by creating a break of one day thereby the petitioners were deprived of their regular service by making this break of one day which shows the malafide intention on the part of the respondents to deprive the petitioners of their continuous length of service.  It is also the case of the petitioner that Ministry of Human Resource, Govt. of India has increased the ICDS project from 27 to 52 projects.  By increasing the number of ICDS projects the post of supervisor has also been increased to 58 numbers. The state respondents instead of making requisition of 58 posts of supervisors has requisition only 35 posts of supervisors for selection by the NPSC. Therefore, the action of the respondents in not making requisition of 58 posts of supervisor has deprived the petitioners of their chance to be selected by the NPSC.  It is also the case of the petitioners that some of the supervisors were regularised without facing selection conducted by the NPSC. Therefore, according to the petitioners, the action of the respondents is tainted with malafide and there was a lack of transparency in the method of regularisation/selection of supervisors in the ICDS projects in the state.  

5.           The state respondents resisted the case of the petitioners by filing an affidavit in opposition and stated that it is not correct that 35 posts of supervisor were created in the year 1997 but only 32 posts were created.  According to the office memorandum No.AR-2/1/87 dated 18-6-87 the contract appointment can be made only for a period not exceeding one year.  However, if regular selection could not be made within the said period, the contract appointment may be extended only with the prior approval of the government which was done in the instant case.  As all appointment of supervisors were made on contract basis, the state respondents has made requisition to the NPSC for 35 posts and accordingly, the advertisement was issued by the NPSC. Those petitioners who applied for the post could not qualify the selection test and some of those petitioners did not even apply for the posts and some had submitted application but did not appear in the selection test.  Therefore, the petitioners cannot claim regularisation of their services without facing the selection by the NPSC.

6.           The respondents also, stated in the affidavit-in-opposition that the petitioners were appointed purely on contract basis as a stop gap arrangement not in accordance to the rules and hence the petitioners have no right to claim for regularisation .  The requisition made to the NPSC for 35 posts is within the power of the state government and that the petitioners have no right to challenge about/the requisition of the posts from the NPSC selection.  It is also stated in paragraph 9 of the affidavit that the respondents in exercise of their administrative power has decided to requisition for 35 posts and with the intention that the process of selection will continue for the remaining posts in usual course. The intention behind, is that by making requisition for recruitment to the posts at different stages is with a view to encourage up coming talented youths in search of employment to apply for the post at different times when the posts were advertised by the NPSC.  If all the posts were advertised at the same time, the person so appointed would get no chance of promotion and will retire in the same posts to which they were recruited.   Moreover, if all the posts were advertised at the same time, there will be no opportunity for the new talented youths to apply for the post and that it will deprive the new applicants of this opportunity which is not in the interest of the unemployed youths of the state.

7.              Mr. E.Y.Renthungo, learned counsel for the petitioners has submitted that the respondents have advertised only 35 posts and that those petitioners who have submitted applications were not selected although they been continuing in service since the year 1996/97. It is also submitted that there is no rules of the state government for recruitment to the post of supervisor and that the state respondents were adopting the process of pick and choose in the matter of regularization of the services of the supervisors.  As a result of this, some supervisors were regularised  without facing the selection test.  The action of the respondents therefore is highly arbitrary and discriminatory.

8.              Mr. E.Y.Renthungo also submitted that if there is any rules framed by the government in 1982, the rules are only draft rules as the same has not been published in the official gazette and therefore, the said 1982 rules is not applicable in the instant case as the rules shall come into force only after it is published in the official gazette.

9.             Mr.I.Jamir, learned addl. Advocate General submitted that the 1982 rules        known as    '' Nagaland Social security & welfare service rules, 1982 was framed for class-I and class-II gazetted post in the deptt.of social security & welfare department, Govt. of Nagaland and the rules was duly published in the Nagaland gazette on 14th May 1983 and therefore, the rules has come into force from the date of publication in the official gazette.  According to Mr. I. Jamir, rule 6 of the rules is applicable in the instant case. Mr. I. Jamir also submitted that the 1982 rules was repelled by the Nagaland social security & welfare service (revised) rules, 1997 and this rules was published in the Nagaland gazette on 15-5-98. Therefore, according to Mr. I. Jamir since the petitioners were appointed in 1996/97 their services were not covered by the 1997 rules but was governed by the 1982 rules.  Therefore according Mr.I. Jamir the contention that the 1982 & 1997 rules were not in force is not correct as the rules were duly published in the Nagaland gazette.

                                                                                                                                                              10.          Mr.L.S.Jamir, learned counsel appearing for the NPSC while supporting the submission of Mr. I. Jamir contended that the NPSC has advertised the post as per requisition of the department.  The selection was conducted for written and viva voce test in the year 2000 & 2002 respectively and the names of the candidates in order of merit was submitted to the department.  The selection of candidates by the NPSC was not challenged by the petitioners in these writ petitions.  Therefore, according to Mr.L.S.Jamir the petitioners have no right to claim for regularisation of their services without going through the selection test.

11.         Without going further into the claims and counter claims made by the parties in these cases, suffice it to say that the appointment of the petitioners is admittedly made on contract basis for a certain period in accordance with the standing office memorandum dated 18-6-87 of the state government. Their services were also extended from time to time with prior approval of the state government as per the office memorandum.  At the relevant time when the advertisement was issued by the NPSC on 6-10-99, the petitioners have completed only 2 (two) years one month in service.  However, by virtue of the interim order passed by this court, the petitioners were allowed to continue in service till date.  

12.             Perusal of the records also shows that the petitioners were aware of the advertisement as many of them had applied for the post of supervisors in response to the advertisement but they could not come out successfully.  It is a settled law that after the petitioners were aware of the advertisement made for the post and applied for the posts but could not come out successfully, they cannot then turn around and challenge the advertisement after they have failed in the selection process.  Needless to say that in none of the writ petitioners the selection was challenged.    

13.           The records regarding the selection were also produced by Mr.L.S.Jamir, learned counsel for the NPSC .  Records shows that the petitioners who applied /did not apply or applied but did not appear were very much aware that the posts were going to be filled up by the process of selection by the NPSC for regular appointment.  Having failed to qualify in the selection, the petitioners have no right to get regularisation of their services.

14.            The apex court in state of Haryana & Ors.  Appellants V. Piara singh & Ors. Respondents reported in (1992) 3 S.C.J. 416 in paragraph 31 of the judgment has held as follows:-

"31. Now coming to the direction that all those adhoc, temporary employees   who have continued for more than a year should be regularised, we find it difficult to sustain it. The direction gas been given without reference to the existence of a vacancy.  The direction in effect means that every ad hoc, temporary employee who has been continued for one year should be regularised even though (a) no vacancy is available for him which means creation of a vacancy (b) he was not sponsored by the Emploment Exchange nor was he appointed in pursuance of a notification calling for applications- which means he had entered by a back door (c) he was not eligible and/ or qualified for the post at the time of his appointment (d) his record of service since his appointment is not satisfactory.  These are in addition to some of the problems indicated by us in para 12, which would arise from giving of such blanket orders.  None of the decisions relied upon by the high court justify such whole sale, unconditional orders.  Moreover, from the mere continuation of an ad hoc employee for one year, it cannot be presumed that there is need for a regular post.  Such a presumption may be justified only when such continuance extends to several years.  Further, there can be no ' rule of thumb ' in such matters.  Conditions and circumstances of one unit may not be the same as of the other.  Just because in one case a direction was given to regularise employees who have put in one year's service as far as possible and subject to fulfilling the qualifications, it cannot be held that in each and every case such a direction must follow irrespective of and without taking into account the other relevant circumstances and considerations.  The relief must be moulded in each case having regard to all the relevant facts and circumstances of that case.  It cannot be a mechanical act but a judicious one.  Judged from this stand point, the impugned directions must be held to be held to be totally untenable and unsustainable."

15.               The Division Bench of this Court in the case of state of Assam & Ors. Appellants V. Smti.  Pratima das & Ors.  Respondents reported in 1997 (III) GLT 71 in paragraph 39 of the judgment has held as follows:-

         "39.    In face of the above report, which is by and large common with slight variation here or there, but in substance the same so far as the vitiating factors are concerned the appointments conceived in fraud and delivered in deceit cannot be regularised or validated.  There was no selection, no interview, or fake or ghost interviews, tampering with records and fabricating documents.  In such circumstances as pointed out by the supreme court in Krishan yadav – Vs- State of Haryana , AIR 1994 SC 2166, an inference can be drawn that all was motivated  by extraneous considerations. The entire process of making appointments is stinking.  Really speaking, the moment posts were allotted to a particular district, it was a free play for all and the net result is these appointments.  All norms of procedural fairness had been thrown to winds the rules were given a convenient go-bye.  Articles 14 and 16 of the constitution violated with impunity.  These petitions are, therefore, liable to be dismissed and accordingly dismissed with no order as to costs."                                                                                  

16.
As already discussed above, the petitioners in these cases have only prayed for regularisation of their services and have not challenged the process of selection by the NPSC nor the rules applicable for direct recruitment. In other words, the 1982 rules applicable in this case are not assailed by the petitioners and that it is also not challenged that the selection made through the NPSC was not in accordance with the rules.  Therefore, as observed by this court in the case of Smti.  Mira Roy V.State of Tripura & Ors. reported in 2000(III) GLT 322 that since the rules was not challenged, there is no necessity to consider the case of the petitioners via-a-vis the rules.  Admittedly, the petitioners were not selected according to the rules.  The contention of the learned counsel for the petitioners that they have been in service since 1996/97 and they are entitled to regularisation of their services, as they would face difficulties and hardship in case they are thrown out of service at this stage cannot be accepted.  The reason is that when the rules are in existence and that they were appointed dehors the rules their cases cannot be considered on humanitarian ground in the process of justice delivery system.  If the contention of the petitioners is accepted, the rules will have to be given a go by which is not in accordance with the requirement of justice delivery system.

17.
Coming to the claim of the petitioners that they are entitled to be regularised as they are in service till date, it is an admitted position that when the advertisement was issued on 6-10-99 the petitioners have completed about 2 years one month of service.  They were allowed to continue in service only by the interim order granted by this court when the petitioners approached this court. This question has been set at rest by the decision of this court in the case of Dhyanesh Karmakar & 5 Ors, petitioners V. The state of Tripura & Ors. Respondents reported in 1996 (II) GLT 462 where by this court in paragraph 6 of the judgment has held as follows:-

        " 6.  In view of the incontrovertible position, really speaking, these petitions should have been thrown out at the very threshold.  The writ jurisdiction of this Court under Article 226 of the constitution is essentially an equitable jurisdiction and cannot be allowed to be invoked for retaining an unconscionable gain.  It is the stay order granted which procrastinated the hearing.  The supreme court having cautioned in umpteen cases against passing of such interim orders in service matters, the petitioners can not be allowed to take any advantage of the interim stay order passed by this court on 30th August, 1993 so as to include the period so converted by stay order in calculating their length of service, as the legal maxim goes—'ACTUS CURIAE NEMINEM GRAVABIT' (An act of court shall prejudice no one.)".

18.         Therefore, the petitioners in these cases are not entitled to get the benefit of the interim order of this court allowing them to continue in service till date.

19.         In view of the discussions and observations made above, I am of the view that the petitioners having appointed on ad hoc/ contract basis have either failed or did not appear in the interview conducted by the NPSC have no right to claim for regularisation of their services as their appointments were purely on ad hoc / contract basis without following the Rules.

20.          For the aforesaid reasons, the writ petitions fails and the same are hereby dismissed.  However, considering the fact that the petitioners are in service till date, if there are vacancies over and above those which are selected as per advertisement, the present petitioners may be allowed to continue against those vacancies and also be allowed to appear in the next selection to be made through the NPSC by relaxing their age limit.

***

1995 (3) SLR 179

Shiv Kumar J. Nath v. State of Pb. (Pb.Hry.)

A.  Constitution of India, Article 320(3) – Punjab Public Service Commission (Limitation of Functions) Regulations 1955, Regulation 3 – Ad hoc appointment – Appointment of Block Development and Panchayat Officers – It is only pending recommendations by the Commission that the Government could fill up posts on ad hoc basis in emergent situation in public interest and that too if there was dire necessity for making ad hoc appointments – Instant case was not one of dire necessity where the Government had no choice but to make ad hoc appointments – Government withdrew requisition sent to Commission – Made ad hoc appointments for 6 months – Selection not on merits – Appointments made within ten days of release of selection list even without antecedents verification and medical examination – Process for making regular appointment not initiated – Conduct of Government clearly establishes that favouritism, nepotism, unfairness and a good deal of political influence played a vital role in the selection.




(Paras 21, 22, 23 and 24)

B.   Constitution of India, Article 320(3) – Punjab Public Service Commission (Limitation of Functions) Regulations 1055, Regulation 3 – Appointment – Selection – Interview – Selection for filling the posts of Block Development and Panchayat Officers (Class II) – Written test for 100 marks – Prescription of 33% marks for interview held to be on higher side.





(Para 28)

MAT 2180/99

                                                  D.D. 10.9.99

The Hon'ble Mr. Justice Ruma Pal

The Hon'ble Mr. Justice Bhattacharjee

Smt. Asha Lakhandri  - Appellant

Vs.

State of West Bengal & Ors – Respondents

Role of P.S.C. is recommendatory

The petitioner/appellant who was appointed as Stenographer on adhoc basis in terms of Regulation-7 of West Bengal P.S.C. (Exemption from Consultation) Regulation 1955, sought regularisation of her service.  When the authorities failed to do so she filed writ petition.   In the writ petition the High Court directed the authorities to refer the matter to PSC to hold interview for the purpose of regularisation and after consideration of her interview to regularise her in the post in accordance with law within 6 weeks.  Aggrieved by the said order, the petitioner filed Writ Appeal wherein it has been held that as the petitioner/appellant fulfilled the conditions for regularisation mentioned in AIR 1997 SC 1628 (Ashwini Kumar Vs. State of Bihar).  Consequently, directed the respondents to regularise the appointment of the petitioner/appellant within 6 weeks.  The High Court set aside the order under Appeal in so far as it required the appellant required to be interviewed afresh by PSC and be considered by PSC for appointment in that context.  The High Court observed that the role of PSC is merely recommendatory and recommendations are normally acted on by the Government.

Cases referred:

1. AIR 1985 SC 962  Dr. Arundhati –vs- State of Maharashtra & Ors.

2. AIR 1990 SC 2228 Jacob M.Puthparambil –vs- Kerala Water Authority

3. AIR 1997 SC 1628  Ashwini Kumar –vs- State of Bihar

JUDGMENT

Since 1992 and 1994, there were two vacancies in the post of English Stenographer under the Judgeship of the District Judge, Darjeeling.  A request was made by the District Judge, Darjeeling to the Public Service Commission to provide a suitable candidate.  The request met with no response.  As the judicial work of the court was being hampered due to non-availability of stenographers for such a long duration, a letter was written to the Public Service Commission on June 19, 1996 by the then District Judge, Darjeeling again requesting for appointment of qualified candidates for the post of two English Stenographers, Schedule 'B' at Darjeeling judgeship.

The Public Service Commission wrote back on September 2, 1996 stating that no qualified S.C. candidate was available for allotment on the results of the English Stenographers Recruitment Examination, 1994. It was stated that the Commission "may take care of the vacancy on the forthcoming results of 1995 Exam. for which a separate requisition may please be sent to us".  However, the Public Service Commission informed the District Judge that as the appointing authority, the District Judge could fill up such vacancies temporarily for a period of six months for the first time and then after a break, for another term of six months, if necessary, in terms of Regulation 7 of the West Bengal Public Service Commission (Exemption from Consultation) Regulation, 1955, under intimation to the Commission.

On the basis of this letter, the District Judge Darjeeling intimated the local employment exchange at Darjeeling for appointment of a Stenographer. A written test and stenography test was held for selection of the candidates, all of whom had been sponsored by the local Employment Exchange.  The Selection Committee was comprised of senior Judges of the rank of Additional District & Sessions Judge and the Chief Judicial Magistrate of the Darjeeling Judgeship.


The writ petitioner/appellant was found one of the successful suitable candidates.  The other was one Pradip Bhitri Koti also from the district of Darjeeling.  By an order dated September 15, 1997, the then District Judge appointed both these persons as English Stenographers purely for a period of six months with effect from 22.9.97 in the scale of Rs.1260-35-1540-45-1630-55-2070-65-2469-75-2610/- per month plus usual allowances, as admissible.


It was made clear that the appointments were made purely on temporary basis for a period of six months in terms of Regulation 7 of the West Bengal Public Service Commission (Exemption from Consultation) Regulation 1955 and that the appointment was liable to be terminated at any time without notice as and when eligible candidates were received from the PAC and if the appointees were not even sincere, diligent or regular.  It was also stated that the appointees would have no right to claim their absorption in the posts and also that they would liable to be transferred to any court within the district of Darjeeling for which they would get no T.A. or any other allowance.


On the basis of this order of appointment, the petitioner-appellant joined the post of Stenographer.  The appointment of the petitioner as well as Pradip Bhitri Koti were intimated to the PSC.  The appellant was said to have been performing her duties sincerely, efficiently and honestly to the satisfaction of the Presiding Officer under whom she was working in the District Judge Judgeship.  After a break of one day, since no names were forwarded by the PSC, the appellant-petitioner's service was again extended for a further period of six months.  This continued as no suitable candidate of the S.C. category had been sponsored by the Public Service Commission, West Bengal from the North Bengal Zone.


It appears that in the meanwhile Pradip Bhitri Koti was discharged as he had not been found to be competent.  As far as the petitioner was concerned, by a letter dated March 10, 1998, the District Judge, Darjeeling wrote to the Public Service Commission stating the aforesaid facts and also giving the qualifications of the appellant/petitioner including the fact that she was a resident of Darjeeling and her mother tongue was Nepali in which language the court proceedings were being held and that she had good command over the English Language together with proficiency in shorthand and typing and that she also knew Bengali and Hindi.  The PSC was accordingly requested to take necessary steps for absorption of the appellant in the regular appointment of an English Stenographer, Schedule 'B', in one of the two long Standing vacancies lying under the Darjeeling district judgeship.  A similar letter was written on March 10, 1998, interalia, to the Secretary, Judicial Department and the Secretary PSC again.  Neither of these letters met with any response.


The appellant made representations to the District Judge praying for her regularization.  On July 8, 1998, the District Judge, Darjeeling again wrote to the Judicial Department of the Government of West Bengal, to the Public Service Commission as well as to the High Court of its Appellate Side in which a request was made that the appellant should be regularized in her service having regard to the facts of the case and that the Government of West Bengal be requested to approve and recommend her appointment in the interest of public service.  Reference was also made to two decisions of the Supreme Court by the District Judge in terms whereof, according to the District Judge, the appellant was entitled to be regularized in service.


On the same date, a fresh order was issued absorbing the petitioners on a regular basis with effect from September 23, 1998 subject to the satisfactory report of her police verification and medical examination, if any.  Copies of this order were sent to the various authorities.


By a letter dated July 30, 1998 the Public Service Commission replied to the earlier letters of the District Judge dated 10.3.98, 5.5.99 and 8.7.98 stating again that the PSC was not able to give a qualified SC candidate on the basis of the English Stenographers Recruitment examination.  PSC accordingly approved the ad hoc appointment against the vacancy of the appellant.  However, as far as the appointment of the appellant was concerned, it was said that the decision of the Supreme Court referred to by the District Judge did not in any way allow the regularization of the appellant and that this would be violative of the notified Rules of Recruitment and violative of Article 14 & 16 of the Constitution of India. The District Judge was directed to re-examine the matter.


As far as the High Court was concerned, however, by a letter dated August 19, 1998 the request of the District Judge as contained in his letter dated 18.7.98 was endorsed to the Judicial Department of the Government of West Bengal with a request to move the Government in the Finance Department for accepting the appointment and approval of absorption of the appellant as Schedule 'B' English Stenographer on regular basis, as requested by the District Judge, Darjeeling.


It is not necessary to refer to the other correspondence engaged in by the District Judge with the authorities in this regard.  The Public Service Commission, however, by a letter dated September 17, 1998 addressed to the Judicial Department of the Government of West Bengal acknowledged the factual situation, as narrated above as being correct.  However, it was recorded that the Commission did not agree that the decisions of the Supreme Court cited by the District Judge were applicable to the case when there were notified Rules of Recruitment for filling up of the vacancies on the basis of competitive examination.  According to the Commission, the reasoning of the District were not convincing.  It was further stated that the order of the District Judge dated July 1998 regularising the ad hoc appointment of the appellant was not correct as this would require a decision of the Government and the issuance of a notification.


Presumably, on the basis of communication on the part of the Judicial Department, the new District Judge, who was appointed, modified the earlier orders by extending the appellant's service for only a period of six months on ad hoc basis from 24.9.98 to 23.3.99 with one day's break and subject to the same condition as the earlier appointments.


The appellant moved a writ petition before this court.  In that, it was submitted that the appellant had a right to be appointed to the post which was reserved for Schedule Castes and Scheduled Tribes.  The petitioner is a scheduled caste appointee and there is no dispute on that score.  The appellant's services were continued by virtue of interim orders passed by the court in the writ application.  The writ application was ultimately disposed of by directing "the authorities concerned to refer the matter before the Public Service Commission to hold interview for the purpose of regularization of the petitioner's position in the post, she is now working.  After consideration of her interview, she should be regularized in the said post in accordance with law within six weeks from the date of communication of the order taking into consideration that the petitioner did work in the said post for a long time.  Until such interview is completed and the communication is made by the authority concerned, the petitioner shall continue on ad hoc basis in the said post".


The petitioner is aggrieved by this order and has preferred an appeal.  The petitioner has stated that her initial appointment was strictly in terms of the Rules.  It is further submitted that she had been appointed against a vacancy from 27.9.97.


Regulation 7 provides as follows:


"7.  It shall not be necessary to consult the Commission in regard to the selection for a temporary or officiating appointment to a post, if - -

(a) the person appointed is not likely to hold the post for a period of more than one year; and 

(b) it is necessary in the public interest to make the appointment immediately and a reference to the Commission will cause undue delay;

Provided that-

(i) such appointment shall be reported to the Commission as soon as it is made;

(ii) if the appointment continues beyond a period of six months, a fresh estimate as to the period for which the person appointed is likely to hold the post shall be made and reported to the Commission; and

(iii) If such estimate indicates that the person appointed is likely to hold the post for a period of more than one year from the date of appointment, the Commission shall immediately be consulted in regard to the filling of the post".

In this particular case, the Commission was consulted at all stages with regard to the filling of the post even under regulation 7(b)(iii).  The decision is reported in Jacob M.Puthparambil –vs- Kerala Water Authority : AIR 1990 SC 2228 is clear authority for the fact that appointments of employees by way of stop gap arrangement till regular appointments are made if continued for more than two years must be regularized provided the candidate possesses the requisite qualification.

It is nobody's case that the petitioner's initial appointment was contrary to the relevant regulations or that the petitioner is not otherwise qualified to hold the post.  In Jacob's case, the Supreme Court held that continuous employment which were broken by artificial breaks were to be ignored.  In this case, there is no candidate selected by the Public Service Commission till date.  The need for stenographer cannot be over stated having regard to the several desperate letters written by the District Judge, Darjeeling.  As also observed in the Puthuparambil's case "The sphinx-like silence on the part of the State Government for now over three years from the date of the resolution is indeed disturbing and betrays total lack of concern for this pressing human problem.

The Supreme Court in Puthparambil's case directed that all the ad hoc appointees who had served for more than 2 years and possessing the requisite qualifications were entitled to have their services regularized and regularization was directed.  In respect of those who had worked for a period of one year or less, the different courses were directed in dealing with these persons.  The Supreme Court's orders would not only govern the petitioners before their Lordships but also "all other similarly situated including those who may be party to the other proceedings pending before the other courts".

According to the learned counsel for the State-respondents the decision in Puthuparambil's case had been limited in the subsequent decision of Dr.Arundhati –vs.- State of Maharashtra & ors. : AIR 1985 SC 962.  In that case, the petitioner had not been initially appointed in accordance with Rules  The Rules provided that appointment could be only by nomination of transfer.   The petitioner was not appointed by either of these two methods.  Secondly, it required that an appointee had to spend some time on probation.  The petitioner did not fulfill these conditions either.  It was also found that an advertisement had been made for regular selection through the Public Service Commission and a person had been found fit.  When the post was advertised again during the pendency of the petitioners temporary tenure, the eligibility criteria had also changed.

The case is distinguishable on facts. The position in law has been clearly re-stated by a Bench of three Judges of the Supreme Court in Ashwini Kumar –vs-     State of Bihar : AIR 1997 SC 1628.  There the Supreme Court had to consider the case of regularization of the services of 7000 daily rated Class III & Class IV employees, who had been appointed illegally by an officer of the Department of Health in the Government of Bihar.  The Supreme Court in dealing with this issue stated at paragraph 13 of the Report that the question of regularization in any service including in Government service may arise in two contingencies.  Firstly, if on any available clear vacancies which are of long duration appointments are made on an ad hoc basis or daily wage basis by a competent authority and are continued from time to time without artificial breaks and the services are otherwise required such employees may be regularized.  It was emphasized that the pre-condition was that the initial entry of such employee must be made against an available sanctioned vacancy by following the rules and regulations governing such entry.  The second type of situation envisaged by the Supreme Court and which is not relevant for the purpose of this judgment, relates to the regularization of employees when there was a flaw in the procedure for the initial ad hoc appointment.  Each of the criteria mentioned in Aswini Kumar's case have been fulfilled in the appellant's case.

(1) there was a clear available vacancy of long duration;

(2) appointment was made on ad hoc basis by a competent authority in terms of the relevant regulations;

(3) the appointment was continued from time to time for along period of time with artificial breaks;

(4) the appellant's services are otherwise required by the District Judgeship.

All the pre-conditions being fulfilled are of the view that the appellant is entitled to have her appointment regularized in terms of the request put forward by the High Court referred to in the letter dated August 19, 1998 to the Secretary of the Govt. of West Bengal Judicial Department.


Needless to say that as far as the order dated July 8, 1998 is concerned, by which the District Judge sought to regularize the appointment of the appellant himself, in our view he was not entitled to do so without following the procedure prescribed for making final appointment.


The appeal is accordingly disposed of by setting aside the order under appeal in so far as it required the appellant to be interviewed afresh by the Public Service Commission and be considered by the Public Service Commission for appointment.  The role of the Public Service Commission is merely recommendatory and recommendations are normally acted on by the Government.  That recommendation, in the facts and circumstances of this case, has been rendered redundant.  Accordingly, a direction is issued on the respondent nos.1, 2 and 3 to take all steps to regularize the petitioner-appellant's appointment within a period of six weeks from the date of communication of this order.  In the meantime, the appellant shall continue in the service, as directed by the learned Single Judge.


Let Xerox plain copies of this order duly counter signed by the Assistant Registrar (Court) be made available to the learned advocates for both the parties, on their usual undertakings.

***

Writ Petition No.3033/2001

D.D. 12.3.2001

The Hon'ble Mr.Justice Md. Habeeb Shams Ansari

Tapan Kumar Bagdi – Petitioner

Vs. 

The State of West Bengal & ors. - Respondents

P.S.C. cannot accord approval to appointment contrary to Recruitment Rules


The petitioner who has been appointed as English Stenographer on ad hoc basis for a period of 6 months in terms of Regulation 7 of West Bengal P.S.C. (Exemption from Consultation) Regulation, 1955, on the express condition that the petitioner will not have any claim nor will stake a claim for regularization in future, has filed this writ petition for a direction to the PSC to accord approval for appointment of the petitioner in the post of English Stenographer in the absence of any candidate belonging to Scheduled Caste – The High Court in view of the fact that the petitioner was appointed only on ad hoc basis for a fixed period and the post in question has to be filled up in accordance with the Recruitment Rules by the candidate selected by P.S.C., has dismissed the writ petition holding that PSC cannot accord approval to the appointment contrary to the Recruitment Rules.

JUDGMENT


Heard Learned Counsel for the petitioner as also for the respondents.


The petitioner seeks a direction to the Public Service Commission to accord approval for appointment of the petitioner in the post of English Stenographer in the absence of any candidate belonging to the Scheduled Caste.


The background facts appear to be that the petitioner was selected for temporary appointment as English Stenographer by the Selection Committee constituted for that purpose and by an appointment order No.192 dated 19th November, 1999 (Annexure 'C') petitioner was appointed on ad hoc basis for a period of six months only in terms of Regulations 7 of the West Bengal Public Service Commission (Exemption from consultation) Regulations 1955 on the express condition that petitioner will not have any claim nor will stake a claim for regularisation in future.


Thereafter, it appears that as no name had been recommended by the Public Service Commission the District Judge retained the petitioner for a further period of six months on the express conditions as laid down in the aforesaid office order No.192 (Annexure 'D').


Strong reliance has been placed by the petitioner upon Annexure 'E' wherein the District Judge has requested the Public Service Commission for retention of the post of English Stenographer for a further term of six months/one year beyond 30.11.2000 or till receipt of new appointee to the post of English Stenographer sponsored by the Public Service Commission whichever is earlier. In reply thereto the Public Service Commission has rejected the request and informed that any ad hoc appointment or continuance thereof cannot be agreed to by the Commission and under no circumstances the Commission would agree to regularize the ad hoc appointment.  It is further mentioned therein that the vacancy is required to be filled up in terms of the relevant rules of recruitment on the results of the Recruitment Examination which is being conducted by the Public Service Commission.  It is further stated that P.S.C. is not able to send any S.T. candidates.


Thus, it will be apparent that the petitioner was only appointed on ad hoc basis for a fixed duration. Post in question has to be filled up in accordance with the Recruitment Rules by the candidate selected by the Public Service Commission and sponsored by it.  The petitioner has not appeared in any selection test conducted by the Public Service Commission nor has been recommended by the Public Service Commission.


In the circumstances, the question of Public Service Commission according approval to the appointment of petitioner is misconceived and contrary to the Recruitment Rules.  Even the letter of appointment Annexure 'C' would disclose that the petitioner's appointment was on ad-hoc basis only.  The petitioner cannot claim any other or further right in view of the specific conditions stipulated therein.


Further it is seen that the petitioner has been discontinued after 30.11.2000.


The writ petition accordingly lacks merits and is dismissed.


There will be no order s to costs.


Let urgent Xerox certified copy of this order be furnished to the appearing parties expeditiously, if applied for.

***

Selection/Appointment only against notified vacancies.  

W.P.(C) No.1028(AP) 2001

D.D. 6.2.2002

The Hon'ble Mr. Justice P.G.Agarwal

Shri Tabiram Yirang & Anr. – Petitioners

Vs.

The Chairman, Arunachal Pradesh P.S.C. & Ors. – Respondents 


Recruitment to fill up vacancies of Lecturers – PSC made selection as per relevant Rules and forwarded the list of selected candidates against notified vacancies.

Grievance of the petitioners is that P.S.C. ought to have sent the list of all qualified/eligible candidates without restricting to the number of vacancies.


Held – There cannot be any selection in respect of anticipated vacancies – Writ Petition dismissed.

Case referred:

1987 (Supp) SCC 401  State of U.P. Vs. Rafiquddin

J U D G M E N T    
Heard Mr. Michi, learned counsel for the petitioners, Mr. Pertin, learned Counsel for the respondents as well as the learned Government Advocate.

On 5th of March, 2001, the Department of Education, Govt. of Arunachal Pradesh sent a requisition to the Arunachal Public Service Commission, Itanagar for short "Commission" to send a panel of selected candidates for recruitment of lectures against the vacancies described in the appendix to the letters.  Pursuant to that, Commission issued an advertisement and the petitioners along with the others participated in the selection process. Vide Annexure-E, dated 24th of July, 2001, Commission the subjects mentioned therein.  The name of the petitioners did not appear in the said selection.

The first submission of the petitioners is that the Commission was required to conduct a selection process an forward the names of all the qualified candidates to the government and it was for the Govt. to make appointments from the panel of selected candidates.  It is stated that the Commission cannot sit over the matter of selection by recommending one name only and the names of all selected/qualified candidates should have been recommended or referred to the Govt.  In support of the submission, the learned counsel has placed reliance on the decision of the Apex Court in the case Mrs. Nilima Sungh Vs. the State of Hariyana AIR 1987 SC 169.  On perusal of the above decision, it is seen that the matter related to appointment of Subordinate Judge under the relevant rules, relating to appointment of Subordinate Judges in Haryana.  The Apex Court directed that the Public Service Commission must communicate the names of all the candidates, who obtained 55% or above marks and cannot withhold some names on the ground that limited vacancies are available.  The above decision was given on the basis of the provision of Rules 8 & 10 of the relevant State rules, which provided that in order to qualify, the candidates must secure aggregate of 55% marks in the written as well as viva voce test.  The recruitment rules of the appointment of teachers under the UGC Scheme under the State of Arunchal Pradesh does not provided for such cut off or qualification may Hence, the ratio of law laid down in Ms. Milima Sungala (supra) is not applicable to the facts of the present case.  The learned counsel for the respondent on the other hand, submits that as per the requisition received from the State Govt. and as per relevant rules, the Commission conducted the competitive examination to select the most suitable candidate for appointment to the post of lecturer.  The learned counsel has placed reliance on the decision of the Apex Court in the case of State of UP Vs. Rafiquddin, 1987 (Supp) SCC 401.  The Apex Court observed follows:-

" The Division Bench of the High Court observed that the Commission had no authority to fix any minimum marks for the viva voce test ad even if had such a power it could not prescribe the minimum marks without giving notice to the candidates.   The Bench further observed that if the Commission had given notice to the candidates before the steps holding the competitive examination were taken to candidates may or may not have appeared at the examination.  In our opinion the High Court committed serious error in applying the principles of nature justice to a competitive examination.  There is a basic difference between an examination held by college or university or examining body to award degree to candidates appearing at the examination and a competitive examination.  The examining body or the authority prescribed minimum pass marks.  A person obtains the minimum marks as prescribe by the authority he is declared successful and placed in the respective grade according to the number of marks obtained by him.



In such a case it would be obligatory on the examining authority to prescribe marks for passing the examination as well as for securing different grades well in advance.  A person may obtain sufficiently high marks and yet the may not be selected on account of the limited number of post and availability of persons of higher quality.  Having regard to the nature and characteristics a competitive examination it is not possible not necessary to give notice to the candidates about the minimum marks which the commission may determine for purposes of eliminating the unsuitable candidates.  The rule of natural justice does not apply to a competitive examination".


The learned counsel for the petitioners has also submitted that the decision in                Ms. Nilima Sungla (supra) case was followed by this court in writ petition (Civil) No. 189 (AP) 2000.  On perusal of the copy of the order passed by this Court, it is seen that the learned Single Judge has categorically held that the "the decision in Ms. Nilima Sungla may not be exactly applicable inn the present case.  The terms eligibility, qualified, 'selected' have different meanings and connotation of these words are to be gathered in the context used in the relevant rules, statutory of otherwise ".  In the present case, requisition was very specific an at this stage, the learned counsel for the respondents has submitted that the decision in the above case has been challenged in writ Appeal, which is still pending and the impugned order has been stayed.


In the present case, requisition was very specific and the commission, therefore, recommended the names of the candidates a asked for.  There was no scope to submit a list of the 'qualified candidates' as prayed for the petitioners.


It is further submitted that in the requisition letter (appendix), there was mention regarding the anticipated vacancies in respect of three posts in the subjects of Geography, Economics, and Hindi which are likely to occur in the year 2001-2002.  It is contended that Commission failed to consider these vacancies and did not recommended names of candidates against these anticipated vacancies.  The case of the Commission, on the other hand is that, although, anticipated vacancies are shown in the appendix, panel of selected candidates was sought to fill up the vacant post of lectures only.  In para 5 of their affidavit- in-opposition the commission.  


"That in response to the statement mad in paragraph 3 of the petition, your answering deponent begs to state that though the vacancies likely to be occurred during the year 2001-2002 have been shown as a Geography-I,b. Economics-I and C. Hindi-1 in the requisition letter, but the department had never specifically sought for preparation of  a separate panel list against the likely/anticipated vacancies.  It is pertinent to mention that even if the panel was sought, he same cannot be used against anticipated vacancies.  The penal so prepared has to be utilized for filling up of he vacant post.  Hence, the commission recommended the penal list of only against the clearly/regular vacancies for appointment to the post of Lecturers".

There cannot be any selection in respect of anticipated vacancies, unless the relevant Service Rules provided specifically for that.  There is some reasoning for the same as because, if the anticipatory vacancy for the year 2003-04 are filled-up by selection in the year 2001 itself, the candidates or the persons who become eligible in the year 2002-03 will be defected.  There is nothing on record to show that the rules provided for the selection of anticipatory future vacancy shall be made.  In view of the aforesaid, there is no merit in this writ petition and the writ petition is accordingly dismissed.  No costs.

***

Writ Appeal No.400 of 1999

D.D. 6.9.2001

The Hon'ble Mr. Justice J.N.Sarma

The Honb'le Mr. Justice D.Biswas

Sri Abani Kumar Goswami & Ors.  – Appellants 

Vs.

The Chairman, Assam P.S.C. & Ors. - Respondents

Once notified vacancies are filled up there can be no further appointment from the select list even if vacancies arise subsequently.


Recruitment to 18 posts of Finance and Accounts Officers etc. Class-I Grade-III cadre of Assam Finance Service -  P.S.C. after selection sent list of 19 candidates – Government asked P.S.C. to send 20 more names of selected candidates and P.S.C. sent names of another 6 candidates – All of them were appointed – Considering the serious irregularities in the selection process, the High Court has quashed the selection and appointment.

Cases referred:

1. AIR 1981 SC 1777  Lila Dhar Vs. State of Rajasthan & Ors.

2. 1994 (3) SCC 308  State of Bihar Vs. Madan Mohan Singh & Ors.

3. (1995) SCC 486 Madan Lal & Ors. Vs. State of J & K & Ors.

4. (1998) 8 SCC 726 Pradip Gogoi & Ors. Vs. State of Assam & Ors.

JUDGMENT

The brief facts are as follows:

A writ application was filed by nine persons being Civil Rule No. 5055 of 1995.  Their case was that they are working in different posts in the Finance Department, Govt. of Assam and at that point of time the tenure of their service in the said Department was more than five years (see para 1 of the writ application).  It was also claimed that all of them had the qualification to be appointed / promoted as Finance & Accounts Officer / Treasury Officer / Deputy Director – Audit in Class-I Grade-III cadre of Assam Finance Service.

2.  An advertisement was issued on 17.7.93, which amongst others was published in the Assam Tribune inviting applications for 18 posts of Finance & Accounts Officer/ Treasury Officer / Deputy Director – Audit in Class-I Grade-III cadre of Assam Finance Service in the scale of pay as mentioned therein.  The break up was General 11 + Reserved 7.   That copy of the advertisement was annexed to the writ application at an Annexure I.  In response to the aforesaid advertisement the petitioners and others submitted applications.  The Assam Public Service Commission (hereinafter referred to as the “Commission’’) also conducted a written examination on 22nd and 23rd October, 1994.  On the basis of the written examination the commission called 89 successful candidates including the petitioners for oral interview.  The oral interview was held on different dates i.e, on 6th, 7th, 10th, 11th and 12th July, 1995

3.  The commission did not publish the select list for more than one year.  It is the case of the petitioners which is also admitted by the State of Assam that after the advertisement was made some more posts fell vacant and under the circumstances, the Secretary to the Govt. of Assam, Finance Department wrote a D.O. letter on 14.7.95 to the commission requesting the commission to select the candidates to fill up 45 vacant posts.  But the select list was published by the commission for 19 candidates only inspite of the fact that the Finance Department asked for requisite number of candidates to fill up 45 vacancies. The said select list is claimed to be published on 12.9.95.  The select list was published against 18 posts mentioned in the advertisement.  After publication of the select list, on 25.9.95 another letter was written by the Secretary requesting the commission to send 20 more names of selected candidates for the said posts in view of the fact that many posts were lying vacant.  Therefore, names of the another 6 persons were sent and it is the case of the petitioners that those 6 candidates are from the waiting list.  In fact no waiting list was at all published by the commission.  On the basis of the select list the 19 persons whose names were forwarded by the commission were appointed and subsequently another 6 persons whose names were sent also have been appointed against back log of Schedule Caste and Scheduled Tribe Candidates which was not at all mentioned in the advertisement which was published.   Petitioners further case was that the petitioners are entitled to benefit under the Assam Finance Service Rules, 1963 specially the benefit of promotion under Rule 6 (4) read with the proviso thereto.

On these backgrounds the writ application was filed with following prayers.

“ In the premises aforesaid, your petitioners prayed that your Lordships may be pleased to call for the records of the case, issue a Rule calling upon the Respondents as to why a writ of Mandamus or a Writ of like nature should not be issued directing the Respondents, more particularly, the Assam Public Service Commission to publish another Select List and / or a Waiting List containing names of the selected out of 89 candidates who appeared in oral examination to fill up the remaining 20 posts of Finance & Accounts Officer/ Treasury Officer / Deputy Director – Audit which are at present lying vacant in the Finance Department as would appear from the DO letters being No. FEB.228/92/250 dt. 14.7.95 and FEB.228/92/272 dt. 25.9.95 and further directing the Respondents to appoint the selected candidates in such waiting list against the remaining 20 vacancies in the Finance Deptt.  as stated above for the interest of justice of public service and / or  any other appropriate Writ or Direction should not be issued restraining the Respondents from taking any other alternative method or making fresh advertisement for filling up those 20 vacancies and on hearing the cause of cause may be pleased to pass any other order or orders as to your Lordships may deem fit and proper.”

4.     No affidavit in apposition was filed on behalf of the Assam Public Service commission. An affidavit in apposition was filed and it is said to be on behalf of respondent No 2 and 3. This is a mistake committed by the learned Govt. Advocate as in fact it is an affidavit in apposition on behalf of respondent No 1 and 2 namely, the State of Assam and Commissioner & Secretary to the Govt. of Assam. This affidavit was sworn by the Deputy Secretary to the Govt. of Assam. In the affidavit-in opposition in para 7 it has been stated as follows:

“ 7)  That in reply to the statements made in paragraphs 6 and 7, it is submitted that although the Assam Public Service commission.(here-in-after referred to as A.P.S.C.) made advertisement for 36 candidates, 18 for Director recruitment and  for  18  promotion quota, yet the A.P.S.C selected only 2 candidates viz Smti Bharati Bora and Shri Rajendra Kumar Das against promotion quota and sent the same to the Secretary, Finance to the Govt. of Assam vide letter No. PSC/E 31/ 92-93, Dated Guwahati the 30th April 94.


Hence, the total vacancy position remained as 18+16=34.  However, the said vacancy position in the mean while raised upto 45 due to retirement or otherwise.  It may be stated here that the Vacancy position hardly remains static in as much as this position may sometimes change due to degradation or reversion posts if and when situation arises.  As per Rule 5(2) of the Assam Finance Service Rules, 1963 as amended since the remaining post of promotion quota can be filled up from the select list of Director recruitment and vice versa, the A.P.S.C were informed about the position of increased vacancy vide this Deptt.  D.O. No.FEB.228/92/250 dt. 14.7.95 and requested the A.P.S.C to send names to suitable candidates for appointment in the Assam Finance Service.


But inspite of the request the A.P.S.C forwarded a select list of 19 candidates only vide letter No.16 PSC/E 32/ Con/92-93, Dated Guwahati the 12th September 1995.


A copy of the aforesaid letter dated 30.4.94 recommending names of two candidates against Departmental (promotion) quota by the A.P.S.C for appointment in Class-I Grade-III cadre of Assam Finance Service, a copy of the letter dated 14.7.95 informing the A.P.S.C about vacancy position in the Finance Deptt. and requesting to  send names of suitable candidates for appointing them in the said service, an except of the aforesaid 

Assam Finance Service Rules, 1963 for made of recruitment and a copy of the aforesaid select list forwarded by A.P.S.C on 12.9.95 are annexed hereto and marked as annexure A,B,C and D  respectively.”

5.  Before we proceed further we must state herein that it is a really strange situation and strange course of conduct adopted by the Assam Public Service commission.  18 posts were advertised by way of direct recruit.  Promotion quota is to be filled up according to Rule 6(4) of the Assam Finance Service Rules.  So, as a matter of fact, the Assam Public Service commission had not jurisdiction to make any recommendation for promotion of the departmental candidates.  It was beyond their jurisdiction.  But inspite of it the commission made recommendation for 19+6 i.e, for 25 candidates out of the competitive examination held by it which appears to be illegal and without authority of law. Be that as it may there is power with the Government that if persons are not found to be fit for promotion by the Departmental Promotion Committee, the posts can be filled up by direct recruits and that is provided in Rule 5 of the Assam Finance Service Rules, 1963 which is quoted below:


“ 5. Method of recruitment. (1) Recruitment to the service shall be made-

(a) by promotion accordance with Rules.6 and 7, and 

                          (b) through competitive examination in accordance with Rules.9

2. When sufficient number of candidates are not available for filling up vacancies reserved for promoted or direct recruits they may be filled up by candidates of the other category.  The reservation of 50 per cent quota for promoted or direct recruits shall not be carried forward.’’

              But before going for direct recruits of promotional quota, the department promotion committee must make an exercise to find out whether such candidates are available or not.  Only thereafter the exercise for direct recruit is to be made. There is nothing on record to show that this was done.  In the absence of it the commission should have kept itself confined to 18 posts which were available for direct recruits and which was advertised.

             When this matter came up for hearing the learned Single Judge by judgment dated 30th July, 1997 found as follows:-

“ Mr Dutta further submitted that the petitioners legitimately expected that if a waiting list of 45 candidates had been published by the commission their names would have been included in such a waiting list and in that case they would have been entitled to be appointed in the posts advertised for against 45 vacancies as disclosed by the Finance Department in the said D.O. letter.  According to petitioner’s calculation, against 5 vacancies Department has already appointed total 25 (19+6) candidates as trainees for absorption in those posts and that there remained 20 posts more out of the 45 posts yet to be filled up in the Finance Department.  Therefore, petitioners prays for a direction from this court to fill up those 20 posts by preparing waiting list from amongst the 89 candidates who were successful in the interview held on 22nd and 23rd October, 1994.’’

              This submission itself is not tenable in law in as much as once the advertised vacancies are filled up, the Commission has no business to forward more names.

               Mr. P. Prasad (since deceased) who was the counsel for the A.P.S.C. candidly submitted before the Learned Single Judge by producing the records as follows:

          “……..From the records it is revealed that as per the direct recruit 89 candidates were called for interview and 18 nos of candidates were selected, but no select list in order of merit has been made so far.’’


In page 92 the Learned Single Judge came to the following finding:

             “………….I hold that the commission has included in their selection those 45 posts apart from 18 advertised posts.  The admitted position is that there is no select list of 89 candidates after the interview and, therefore, no waiting list was made, though attempt was made to show that appointed candidates apart from the selected 19 candidates were from waiting list.  In the affidavit respondent is trying to show that those candidates are from reserved quota and they have been brought in and accommodated after revalidating the earlier select list exclusively meant for SC/ST reserved quota.’’


In page 93 it was found as follows:-

             “………….I hold petitioners are not below average candidates.  Further, the averments made in the affidavit regarding appointments by revalidating the earlier select list exclusively meant for the reserved candidates cannot by accepted as apparently a separate examination was held by the APSC for recruitment exclusively meant for SC/ST candidates and on the basis of that a select list was prepared.’’

                               In page 95 it was further held:-

               “………. Mr. P. Prasad, counsel for the APSC submitted that no select list has been found in the record and this court also after elaborate effort did not find out the same.’’

             Accordingly in page 15 of the judgment following direction was given:

             “15.          In view of the above situation, the respondents commission shall publish a list of remaining 20 candidates remained to be filled up during the relevant period to enable the Govt.  to fill up those posts, as the work of the Finance Department is under acute shortage of officers which apparently affects the public interest.  While the list will be prepared, Commission shall consider the case of the 9 writ petitioners keeping in view their experience and the acquired training they have already undergone.’’

7.     It may be stated herein that another Civil Rule was filed being W.P.(C) NO. 3890 of 1997 by eleven persons in which the following order was passed:

“ 5/12/97

               The facts and the law in the Writ petition is squarely covered by the decisions of this Court in Civil Rule No. 5055/95.  Accordingly the petitioner would be entitled for the similar benefit of the judgment and order passed by this Court on 30-7-97 in Civil Rule No. 5055/95.  The Respondent commissioner shall accordingly consider the case of the petitioners also in the light of the direction given by this court in its decision dated 30-7-97 passed in Civil Rule No. 5055 of 1997. This order is passed upon hearing Sri N. Dutta, Learned Counsel for the petitioner assisted by Sri S.K.  Medhi, Advocate and K.H. Choudhury, the learned Addl.Senior government Advocate and Sri B.J. Taludkar, Advocate for the APSC.’’

8.   Therefore on 11.12.97 a review application was filed being Review Application No. 7 of 1998 by the Chairman, Assam Public Service commission and the affidavit in respect of this Review Application was sworn by one Sri Balindra Hazarika, Assistant Controller of Examination 
APSC.  Para 2 to 5 of the Review Application are quoted below:-

           “ 2.   That the said writ application had been preferred by one Sri Abani Kumar Goswarni and twelve others jointly.  The petitioners contended that they have been serving in different posts in the Finance Department of the Govt. of Assam since about 5 years following an advertisement dated 17-7-93 by the APSC for 18 posts of Finance & Accounts Officer / Treasury Officer / Deputy Director – Audit in Class-I Grade-III cadre of Assam Finance Service they all applied, APSC held written examination on 22nd and 23rd October, 1994 in which 1188 candidate took part, cut of which only 88 candidates qualified for interview.  Five candidates absented themselves from interview and remaining 84 were interview with the help of expert deputed by government.  On 6th, 7th, 10th, 11th, 12th and 13th July 1995.  For the 18 advertised posts the commission selected and recommended the names of 19 candidates in order of preference vide letter dt. 12th September, 1995.  Vice another letter dated 25th October, 1995 the commission recommended the names of six more candidates in order of preference.  Meanwhile the commission held provisional examination for a number of said posts in which 4 candidates appeared out of which only two were selected on merit and their names were forwarded vide letter dt. 30-4-94.

          3.   That before publication of the select list vide letter dt. 14-7-95 requested the APSC to select candidates to fill up 45 vacancies.  The commission could not recommend 45 candidates because of their performance in the interview was not upto the mark.  The APSC selected and recommended names of only 19 candidates for the 18 advertised posts and opined that the rest of the candidates who had appeared in the interview are not up to the mark and after proper advertisement selection of better candidates should be made.  The writ petitioner contended that a waiting list should have been prepared and they should have been absorbed in the additional vacancies.

          4.   That the Hon’ble Court accepting the contention of the petitioner by judgment and order dt.   30-7-97 directed the APSC to publish a list of remaining candidates to enable the Government fill up all the vacancies.

          5.  That the humble petitioner most respectfully state that the aforesaid direction of the Hon’ble High Court to publish the list of candidates for remaining vacancies would tantamount to publish select list without advertising the vacancies would amount to denial of right to candidates who are eligible to apply after the earlier advertisement for 18 candidates and therefore would be violative of Article 14 of the constitution and would be against the settled law laid down by the Apex Court.’’

9.
An additional affidavit was filed by the then Chairman of the Commission in respect of the Review Application.  The stand taken in the additional affidavit by the Chairman is as follows:-

(a)……………..It is true that the Commission could not provide required assistance to this Hon’ble  Court as it has failed to produce relevant records regarding the performance of the Writ Petitioners in the examination as there was a communication gap between the Learned Counsel of the Commission and the office of the Assam Public Service Commission.  The Court in fact passed the impugned judgment on the basis of whatever records produce by the Learned Counsel, Assam Public Service Commission.  The deponent believes that had the relevant records been produced before the Court at the time of hearing, the Court might not have passed the impugned judgement directing the Commission to publish the list for remaining 20 vacancies.

(b)   ………The Commission on 12-9-95 initially recommended the names of 19 candidates on the basis of their performance in the examination.  On receipt of further request from Govt. on 25-10-93 the Commission recommended the names of all the candidates who secured at least the cut off marks in their respective categories for appointment.  It may be mentioned that even after this flexible approach, the commission could recommend the names of only 6 candidates as none of the remaining candidates had scored the minimum cut off as mentioned above.

(c)…………..This Court was pleased to hold that the petitioners are not below average as they have come out successfully in written examination and were allowed to appear in the interview / oral examination.  However, the aforesaid contention of the petitioners were not true and the records will reveal that their performance in the entire interview was below average.’’

10.    On the basis of this Review Application on 29th September, 1999, this Court gave the following direction:-

“       In that view of the matter, the judgement and order dated 30-7-97 is modified to the extent, that as per Government requisition and request / proposal, the Assam Public Service Commission shall select and recommend the candidates from the same select list subject to their performance in the interview in the same selection process so that those vacant posts can be filled up immediately.’’

11.     Being aggrieved by this order, Writ Appeal No. 523/991 has been filed by the Commission and Writ Appeal No. 400/99 has been filed by the writ petitioners.

12.  We have head Mr. K.N. Chowdhury, Learned Senior Counsel, assisted by Mr. T.C. Chutia, Learned Counsel for the Assam Public Service Commission and Mr. A.K. Battacharyya, Learned Senior Counsel assisted by Mr. B.K. Singh, Learned Counsel for the writ petitioners/ appellants. We have also heard Mrs. A. Hazarika, Learned Counsel for the State of Assam.

13.   Before we go to the other aspects of the matter, let us have a look at the provisions of law with regard to the competitive examination and how the posts are to be filled up by the Assam Public Service Commission.  This matter is covered by the Assam Public Service Commission (Limitation of Functions) Regulations, 1951.  Part II provides for recruitment by open competition and Rule 4(a) and (b) are quoted below:-

“ 4.  In the case of recruitment by competitive examination the Commission will send to the appointing authority a complete list of the marks obtained by each of the candidates and –

(a) if the appointing authority is the Government,  the Secretary in the Department concerned shall submit without comment for the order of Government, the names of, or

(b) if the appointing authority is not Government, that authority shall appoint the candidates who obtain the highest marks upto the number of vacancies to be filled, or where recruitment is to be made from candidates belonging to Scheduled Castes, Scheduled tribes and Backward Classes, the candidates of each category who obtained the highest marks upto the number of vacancies to be filled from that category,  provided that the Commission certifies that these candidates are fit for appointment.’’


There is a set of rules known as Assam Public Service Commission (Procedure and Conduct of Business) Rules, 1986.  Rule 41, 42,43,and 48 are quoted below:

“ 41.   When on each day after the interview is over and marks are awarded to each candidate the mark-sheet prepared shall be placed in sealed covers and will be kept by the Chairman.

42.     The mark-sheets so obtained shall be opened on the last day of the interview or immediately thereafter and the marks of interview/ personality test in a competitive examination shall be added to the marks obtained by the candidate in the written examination.  Thereafter on the basis of totals so obtained the merit list shall be prepared and placed before the Commission for final declaration of the result:


Provided that the commission may with a view to eliminate variation in the marks awarded to candidate on any examination or interview adopt method, device or formula which they consider proper for the purpose.

       43.    After the results are declared by the Commission, a copy of the same shall be placed in the Notice Board.  A copy of the result will also be sent to the Press/ News papers with a request to publish the same.

48.  Where multiple Boards are constituted by the envelopes containing the original mark-sheets of interview held by different Boards shall be sent to the Chairman/ Senior most member for preparation of results which shall be sent to all Members of the Boards for signature.  The Private Secretary to the Chairman shall prepare the results.’’

14.  
No mark sheets were sent and even it was not produced before this Court, though sufficient opportunity was given for it.  Another aspect of the matter which must be borne in mind is that we are exercising the powers of judicial review and in exercising the powers of judicial review when we question the propriety / legality of a decision of another constitutional body we must adopt a cautious and prudent approach.  We are not sitting on appeal over the decision of another constitutional body.  But in exercise of judicial review we must find out whether there is transparence and adherence to the Rules or whether the decision making process is fair and transparent one.  We are not concerned with the decision.  The founding fathers of our Constitution have given that power or role to another body.  But if it is found that the decision making process itself is not valid and proper by adhering to Rules or it does not inspire confidence of the people in the system, a Writ must step into stop such a rot. If it is found that the Commission did not adhere to the Rules for its guidance and in arriving at the decision, the action of the commission shall have to the termed as arbitrary.  The Rules are made to be adhered to so that the public cannot question the honesty, fairness, transparency and the role of the Commission.  Some Rules are mandatory and some may be directory.

15.      The founding fathers of the Indian Constitution rejected the ‘spoils system’, under which the administration is carried on by civil servants appointed in consideration of their political service to the party in power.  They realized that the democratic system could be maintained only if the civil servants were appointed solely on the basis of merit, by open competition and only if they could carry on the administration independently, instead of blindly carrying out the orders of their political superiors.  It is for this that Commission is constituted as a constitutional body. (See Constitution by Basu, 1999 Edition)

16.
For the recruitment on the basis of merit, they provided for a Public service commission at the Union as well as at the State level, which itself should be an autonomous body; so that it could carry on its functions independently, fairly and impartially, it should be constituted with men of high integrity and qualification.

17.  If any authority is required, one can go through AIR 1981 SC 1777 (Lila Dhar, Petitioner Vs. State of Rajasthan & Ors.,  Respondents)   where the Supreme Court in para pointed out as follows;

          “ 4.  The object of any process of selection for entry into a Public Service is to secure the best and the most suitable person for the job avoiding patronage and favouritism.  Selection based on merit, tested impartially and objectively is the essential foundation of any useful and efficient public service.  So, open competitive examination has come to be accepted almost universally as the gateway to public services.  “ The ideal in recruitment is to do away with unfairness.’’  United Nations Handbook on civil Service Laws and Practice:  “Competitive examinations were the answer to the twin problems represented by democracy and the requirement of good administration.  They were the means by which equality of opportunity was to be united with efficiency………By this means favouitism was to be excluded and the goal of securing the best man for every job was to be achieved.’’  Public Administration by O.Gler  Sthal.  “ Open competitive examinations are a peculiarly democratic institution. Any qualified person may come forward.  His relative competence for appointment is determined by a neutral disinterested body on the basis of objective evidence supplied by the candidate himself.  No one has "pull", everyone stands on his own feet.  The system is not only highly democratic, it is fair and equitable to every competitor.  The same rules govern, the same procedures apply, the same yardstick is used to test competence.’’  Introduction to the study of Public Administration by Leonard White.’’

18.           It is in this background that we must decide this case.  Mr. Chowdhury, Learned Advocate for the Assam Public Service Commission in Writ Appeal No. 523/99 makes the submission that as there is no wait listed candidate, the Commission cannot adhere to the directions given by this Court and further with regard to the request of the Government to recommend suitable candidates, there was no suitable candidate as their performance was below the cut-marks.  In support of his contention, Mr Chowdhury  placed reliance on the following decisions.

            State of Bihar and Another-Vs Madan Mohan Singh & Ors.  reported in 1994 (3) SCC 308.  That was a case where an advertisement was made to fill up 32 vacancies.  Recommendation was made and 32 vacancies were filled up and the Supreme Court pointed out that as the 32 vacancies were filled up, there cannot be any further appointment from that select list as the list itself has been exhausted and the selection process has ended.  It was further pointed out that if the same list has to be kept alive for the purpose of filling up of other vacancies, it would amount to deprivation of rights or other candidates who would have become eligible subsequent to the said advertisement and the selection process.

19.         The next case relied upon by Mr. Chowdhury is Ashok Kumar & Ors. – Vs. Chairman, Banking Service Recruitment Board and Ors., reported in (1996) 1 SCC 283 wherein the Supreme Court pointed out that Article 14 read with Article 16 (1) of the Constitution enshrines fundamental right to every citizen to Claim consideration for appointment to a post under the State.  Therefore, vacant posts arising of expected should be notified inviting applications from all eligible candidates to be considered for their selection in accordance with their merit.  The recruitment of the candidates in excess of the notified vacancies is a denial and deprivation of the Constitutional right under Article 14 read with Article 16 (1) of the Constitution. The procedure adopted, therefore, in appointing the persons from the waiting list prepared by the respective boards, though the vacancies had arisen subsequently without being notified for recruitment, is unconstitutional.  However, since the appointments have already been made and none was impleaded, the Supreme Court did not interfere with these matters adversely affecting their appointments.

20.
The next case relied upon by Mr. Chouwdhury is Pradip Gogoi & Ors   Vs. State of Assam & Ors, reported in (1998) 8 SCC 726.  This is a case of this Court and a Division Bench of this Court laid down the law that no candidate in the waiting list shall acquire a right to get appointment.  As against that a SLP was filed before the Apex Court and that was dismissed by the Apex Court holding as follows:

“2.  Though Mr. Goswamy, learned counsel appearing for the petitioners is right in contending that opportunity should be given to such people and the petitioners too would have had also applied for appointment having considered their cases awaiting for such an appointment since their cases were tested by the Public Service Commission and kept in the waiting list, omission to appoint them affects their rights seriously under Article 16 (1) of the constitution.  We cannot give a direction to consider their cases for appointment from the wait list.  The sympathetic vibrations are also responsible for this sagging problem and moral degeneration.  Under these circumstances, we are constrained not to accede to the persuasive request made by Mr. Goswamy.  However, the authorities are directed to notify forthwith vacancies to the Public Service Commission and the Public Service Commission would take necessary expeditious action for recruitment and recommend the names to the authorities expeditiously, so that the existing vacancies would be filled up and the petitioners and all eligible candidates would also be eligible to apply.”

21.
Another case relied upon by Mr. Choudhury is Madan Lal and Ors.  Vs.  State of J & K & Ors.,  reported in (1995)  SCC 486.  That decision is also on the same point that once notified vacancies are filled-up, there can be no further appointment from the select list even if vacancies arise subsequently.  

22. 
On the basis of these decisions of the Apex Court which are binding on us, we accept the propositions of law as put forward by Mr. Choudhury.  But the matter does not end there.  There are certain other murky facts as revealed from the records and we want to have a bird’s eye view on these matters not to condemn the conduct of the Commission but to strike a note of caution with hope and trust the Commission may be more cautious and prudent in future. We are not touching the appointments already made, as they are not parties before us and further almost 4 years have elapsed from the date of appointment.  

23.   Mr. A.K.  Battacharyya, learned Advocate for the appellants in writ appeal No. 400/99 strenuously contends that on earlier occasion record was produced before this Court and this Court on examination of the record found that there was no select list.  Even that was the finding of the learned Single judge.  Thereafter a Review Application was filed wherein it was stated that there is a select list.  The record which now has been produced before this Court by the learned counsel for the APSC does not show any selection proceeding. The selection proceeding and the mark sheets should be maintained by the APSC according to its own rules and not only that when the Commission sends recommendation to the government they must reflect the marks obtained by each candidate.  That is a mandate of Rule which we have quoted above.  The commission cannot recommend and send a list to the Government without mark sheets.  That is what bas been done here.  A bare perusal of the records will show that the list was published on 12-9-95 for 19 candidates and the matter was closed thereafter as evident from the note sheet.  How thereafter the matter was re-opened with regard to that there is no note sheet.  The next note is dated 27-2-96 which shows the names of 25 candidates appointed.  There is also no record to show that there was selection for these 25 candidates by adhering to Rules.  Further there is another disturbing factor.  The result was published on 12-9-95 by the Assistant Controller of Examination.  In pursuance of the Rules it was never notified, it was not sent to the press or to news papers which is requited under the law.  On the same date the Chairman of the Assam Public Service Commission on his own wrote a letter to the government for appointment of 19 persons (though only 18 posts were advertised) and though the vacancy position was 18 the government appointed 19 candidates and thereafter names of another 6 persons were sent on 25th October, 1995.  Selection cannot be made by installments.  There must be one Combined select list.  Publication of result must be once for the advertised posts.  No waiting list is available in the record produced before us and it is not known where from these 6 persons have been picked up.  Further in the result published by the Assistant Controller of Examination appearing at page 93 for 6 candidates the date is cut both at the top as well as below signature and that was shown to the learned counsel for the parties.  Earliest to this publication itself the then Chairmen of the Commission sent a letter to the Government recommending 6 persons.  The names were recommended by the Chairmen on 21-10-95  but the result as seen from the record was published on 25-10-95 for these 6 persons.  That is something unthinkable.  Not only that we have shown the records to the learned counsel for both the parties and we have doubt regarding select list dtd. 12-9-95.  Of course, there is no material before us to establish that these pages were inserted later on after the decision of the learned Single Judge.  There is doubt regarding the whole selection process, in the absence of selection proceeding or mark sheets.  Further, the note sheets maintained are like a mirror to a file maintained.  The note sheets are absolutely silent with regard to different stages.

24.       We close the chapter here with the hope that things will improve and there will not be any compliant to the effect that “ something is wrong in the State of Denmark’’.  It may be stated herein that in the Regulation which we have quoted above there is no provision for wait list and that is why the provision for some few more names to be added and it is really unfortunate that candidates are wait listed and somebody takes advantage of it.  

25.          We dispose of the Writ Appeals as follows:

1) Writ Appeal No. 523/99 shall stand disposed of with a direction that there is no need for the commission to make recommendation as directed by the leaned Single Judge in the Review Applications.

2)  Writ Appeal No. 400/99 shall stand disposed of with a direction that if the petitioners are entitled to the benefits of Rules 6 (4) and the proviso  thereto of the Assam Finance Service Rules, 1963,  that benefit shall be  given to them as it will be really unjust and improper to deny the benefits to these persons if they really deserve promotion at the hands of the authority.

26.     As we have found the whole selection process to be not fair and proper, we have all sympathy for these candidates.  But in view of our circumscribed power we cannot give any direction for re-consideration of their cases.  But they should receive justice in the hands of the authority.  The authority should try to wipe out injustice if any caused to them.  Even making a bold attempt to wipe out genuine tears of somebody is justice. We also hope that the authority shall look to the aspect that 50% of the posts are available by way promotion and that shall be strictly adhered to according to Rules.

27.      Before we part with the record we made it explicitly clear that the exercise we have made about the affairs of the commission is not to erode the confidence of the public in the august body but only to point out the loopholes.  So that it may be plugged in future.  It is with anguish and pain that we have delved into it.  We quote here a famous line of Churchill.  It is wrong not to lay the lessons of the pat before the future.’’   To keep something below the carpet is not beneficial for the institution, rather it should be the endeavour to remove the garbages.  Though the selection made by the commission is only recommendation and not binding on the Government, yet it must be an unbiased advice as it affects the moral of Public Service.  Public Service Commission is an independent constitutional body.  So it is entrusted a valuable and far reaching important task of selecting personnel to whom shall be entrusted to running the administration of the State.  Density of the people very much depends on the law and just decision of the commissions.  Way back in 1954 the Supreme Court pointed out that the Executive is to be manned by the cream of the society.  The Commission must Churn / separate this cream from the milk.



The records are returned to the learned counsel for the APSC.

***

Selection Process/ Promotion

OA No.306/90 dt. 29.10.1991 – CAT Full Bench, Hyderabad)

Mr.S.S.Sambhus Vs. UOI & Others

(At Full Bench Judgments 1991-93  178)

If a person is discharging higher responsibilities satisfactorily and also allowed to cross EB in a higher post, it is unjust to ignore that fact as it clearly furnishes evidence of the merits and the suitability of that person to discharge higher duties in comparison to those who have yet to show their performance.  Accordingly, the CAT had directed that the period during which the applicants shouldered the higher responsibilities should be treated as one level higher than the grading awarded to them in the lower grade.

A. Constitution of India, Article 14 – Adhoc Promotion – Selection – Appellants were working on Class III post of Surveyor Assistant (SA) Grade I – Promoted on ad hoc basis in Class I post of Assistant Surveyors, Works (ASW) – Continued as such for a number of years with some technical breaks –Allowed to cross Efficiency Bar by D.P.C. – At the time of regular selection their performance for the period they had been working as ASW was compared with their Juniors in Class III post of S.A. Grade on equal footing – Such comparison, held, illegal, irrational and violative of Art. 14 of the Constitution.

B. Constitution of India, Article 14 – Adhoc Promotion – Selection – Applicants wer working on Class II post of Surveyors Assistant (SA) Grade I – Promoted on ad hoc basis in Class I Post of Assistant Surveyors, Works (ASW) – Continued as such a for a number of years with some technical breaks – Regular selection to the Post of ASW – How to consider the comparative assessment between the applicants and their junior for the period they (Applicants) had been working as ASW on ad hoc basis – Applicants, held, to be treated as one level higher than the grading awarded to them as ASW  as per the ACRs for that period i.e., if the ACR reflects 'Good' it should be taken as 'Very good' and if very good it should be taken as 'Out standing' – Direction given to consider the case of applicants for promotion accordingly.

C. Ad hoc promotion – Selection – Held that if a person is discharging higher responsibility satisfactorily and also allowed to cross E.B. in a Higher post, it is unjust to ignore that fact as it clearly furnishes evidence of the merits and the suitability of that person to discharge higher duties in comparison to those who have yet to show their performance.

Cases referred:

1. Vijayakumar Srivastava and others Vs. Union of India and others, 1986 (4) SLJ (CAT) 649

2.  G.N. Disaval Vs. Union of India and others, 1989 (1) (CAT) SLJ 430

3. Union of India Vs. M.L.Kappor and others, AIR 1974 SC 87

4. Dineshkumar Vs. Motilal Nehru Medical College, 1085 (3) SCC 22 (Para 4)





JUDGMENT

Shri D.K. Agrawal, Member (j) - The three original applications mentioned above came up for consideration before the Hyderabad Bench of the Tribunal consisting of the Hon’ble Shri R. Balasubramanian Member (Admn).   By separate orders, a recommendation was made to the Hon’ble Chairman for constituting a larger Bench to decide the cases.  No specific point was formulated for reference in these cases.  However, from the perusal of the referral orders it is clear that the main issue is the modality of making a comparative assessment of the performance of two groups of officers for promotion by selection to a higher grade.   The applicants in these cases while holding substantively Class-III posts of Surveyors Assistants Gr. I have been officiating in Class –I posts of Assistant Surveyors (Works) for a number of years continuously with some technical breaks of one or two days.   They were, however officiating as such on an ad hoc basis and had been promoted not by selection but on the basis of seniority.  They had been allowed to cross the efficiency bar also by the DPC in the Class-I posts.  When the question of regular selection came up against the vacancies of ASW for 1985, 1986 and 1987 their performance as ASW also was taken into account for the years they have been working as ASW on an ad hoc basis, while in case of their juniors impleaded as respondents who had never been promoted as ASW on an adhoc basis their performance as Surveyor Assistant Gr.I only in Class –III grade was taken into account for the same period.   By this process, the grading as “ good” of the applicants as Class-I ASWs was valued as lower then the grading as “ Very good” / “ outstanding” of the individual respondents as Class-III SAs and the applicants were superseded by their juniors for regular promotion as ASW.  The grievance of the applicants is that there has been clear violation of Articles 14 and 16 of the Constitution by comparing their performance as Class-I ASWs with the performance of their juniors in the Class-III grade of SA-I.  Persons similarly situated like the applicants before us had moved various Benches of the Tribunal against their super session and proposed reversion from the posts of ASWs on various grounds.  The Bangalore Bench of the Tribunal in their judgment dated 22-2-91 in OAs 333 and 334 of 1990 dismissed the applications without going into the question of comparative assessment on the basis of performance at two distinctly different levels.  This point had neither been raised in the applications nor discussed in the judgment.  Similarly, the Principal Bench of the Tribunal was moved by another two adhoc ASWs similarly placed as the applicants before us in O.As. 690 of 1990 and 693 of 1990, on identical grounds taken up before the Bangalore Bench viz., (a) juniors were included in the panel, (b) ineligible persons were considered and, (c) vacancies of 1986 and 1987 were clubbed.   These two applications were also dismissed by rejecting the grounds taken up.   The applicant who moved the Madras Bench of the Tribunal in O.A No. 246 of 1990, however specifically took up the ground that by comparing his performance as ASW, a class-I, post with that of his juniors, as SA, Class-III post, unequals have been treated as equals in violation of Article 14 of the Constitution.  The Madras Bench found that there has been such a violation, allowed the application and directed a review DPC to ‘dual assesement’ as prescribed by the Department.  The dual assessment Contemplated was to grade the performance of the ad hoc promotees not only in the grade of ASW in which he was actually functioning but simultaneously also in his substantive grade of SA which he was holding in a regular manner though not actually working therein during the period of ad hoc officiation.   The Hyderabad Bench of the Tribunal in their order of reference observed as follows:

“Assessment is possible only on actual performance irrespective of in the substantive post or in ad hoc higher post.  Any other assessment cannot be objective.   It was for this reason that the latest order of the concerned Department (Department of Personnel laid stress on assessment in the current grade held.   The letter dated 16-7-82 of the Chief Engineer, Southern Command is only a domestive innovation and its feasibility is doubtful.  It is also seen that the Jabalpur Bench (although in a different case where there might not have been such a letter as the one dated 16-7-82 of the Chief Engineer Southern Command) did not suggest such a dual assessment as remedy.  There were only two persons whose performance was to be compared and the Jabalpur Bench directed that the performance during the period when both held the same grade of posts should be compared.     


“  Moreover, as in the case before us where the applicant had been holding the higher ad hoc charge for well over 5 years at the time of the DPC, assessment of the performance in the higher capacity cannot be termed as harsh.  Any handicap due to the burden of the higher charge can only be in the early years and had been overcome as seen from the claim of the applicant that he had been doing well in the higher ad hoc charge. 


“ For the above mentioned reasons, we are unable to agree with the Madras Bench and are inclined to fall in line with the decision of the Delhi and Bangalore Benches.


“ The Full Bench of this Tribunal has decided in the case, Vijaya Kumar Srivastava and Others Union of India and Others, 1986(4) SLJ (CAT) 649, that where there is difference in view between Benches, a larger Bench is called for.  In our opinion, a larger Bench is required to adjudicate the cases before various Benches and accordingly refer the cases to the Hon'ble Chairman for constituting a larger Bench. In the meantime, the interim order dated 11-7-90 given by this Bench may continue although it will further prolong the ad hoc promotions which have created this avoidable situation’’.

2.       The learned Members of the Hyderabad Bench were more inclined to place reliance on OM No.F 22011/5/86-estt. (D) dated 10-3-89 which inter-alias reads as follows:-

“ Where an officer is officiating in the next higher grade and has earned CRs in that grade, his CRs in that grade may be considered by the DPC in order to assess his work, conduct and performance, but not extra weightage may be given merely on the ground that he has been officiating in the higher grade.’’

From the above, it appears to us that the Hyderabad Bench of the Tribunal disagreed with the Madras Bench on the question of ‘dual assessment’ and also thought that it will not be improper to compare the performance of the applicants as ASW with the performance of others as SA and agreed with the decision of Delhi (principal) and Bangalore Benches in so far as rejecting the application goes.   Since as stated above, neither the Delhi nor the Bangalore Bench considered the feasibility of the ‘ dual assessment’ or the vires of comparing on equal footing the quality of performance of the applicants at higher level of ASW with that of their juniors at lower level SA, the orders of these two Benches are not at all helpful in resolving the basic divergence between the Madras and the Hyderabad Benches on the modality of comparative assessment of merits between officers working on two distinctly different and hierarchical planes, one (SA) lower and the other (ASW) two levels higher.

3.          The grievance expressed in these three applications is identical.   The facts are also almost identical with slight variations in dates.  The three applicants were promoted on ad hoc basis from the post of Surveyor Assistant Grade-I to the post of Assistant Surveyor of Works on ad hoc basis.  The applicant namely, I. Rama Rao (applicant in O.A No. 308/90) was promoted on 18-2-1983.   The two other applicants viz. S.S. Sambhus and R.Y. Deshmukh (applicants of O.A Nos. 306 and 307 of 1990 respectively were promoted on 11-4-1984.   Their grievance is that although they are senor to the respondents 5 to 9 in O.A Nos. 306 and 307 of 1990 and also senior to the respondents 5 to 10 in O.A No. 308/90 in the grade of Surveyor Assistant Grade-A, they were wrongfully superseded by them in the selection for the post of Assistant Surveyor of Works by the review D.P.C held for the vacancies of the years 1981 to 1985 and by the DPC held for the vacancies for the years 1986 and 1987.  The relief prayed by them is that the orders of promotions dated 7-3-1990 and 8-3-1990 promoting their juniors on a regular basis are without any valid principles and consequently be held as arbitrary, illegal and irrational and the respondents may be directed to consider the applicants for promotion on regular basis as Assistant Surveyor of Works giving them seniority over and above their juniors with all consequential benefits.  In this connection, an attempt was made, in the written and oral arguments to agitate the seniority of the applicants in the grade of Surveyor Assistant on the basis of de-merger of the two cadres viz. Surveyors and Engineers, vide the order of the Government of India, Ministry of Defence No. PC/64287/EIB/346/D (W.III) dated 31-3-1978.  However, there is neither any pleading nor a specific prayer to enable us to go into the question of inter-seniority in the grade of the Surveyor Assistant.  The individual respondents impreaded have been conceded by the department to be junior to the applicant as SA, hence there can be no 'lis’ of seniority against them.  The Department has unequivocally stated that these respondents have been selected inspite of their being junior to the applicants because they have been adjudged to be more meritorious than the applicants who have been excluded inspite of their seniority over these respondents.   The ‘lis’ is therefore clearly not on comparative seniority but on comparative merit.   The applicants have not even indirectly challenged the seniority list of SAs by specifically mentioning names of their seniors who would be junior to them if the seniority list were correctly prepared.  They have also not impleaded such SA-I who though placed above them in the seniority should have been placed below them in that list.   Therefore, we find it neither necessary nor proper to adjudicate upon the controversy and relief if any in the mind or arguments on behalf of the applicants about their inter-se seniority in the grade of Survey Asst. Gr.I, we have, therefore, confined ourselves strictly to the pleadings and the reliefs prayed for which concern only the super session of the applicants by their juniors to the post of Assistant Surveyor of Works by the review DPC and regular DPCs in respect of the vacancies for the years 1981 to 1987.   We may mention at this stage that the impleadment of the respondents 5 to 9 in OAs 306 and 307 of 1990 and the Respondents 5 to 10 in OAs. 308 of 1990 further make us believe that the applicants are aggrieved only against them on the ground that although they are junior to them yet they have been selected by the review DPC or DPC for the posts of ASW while the names of the applicants have been omitted to be placed in the select list for the reasons which are violative of Article 14 of the Constitution of India.  The main contention of the applicants is that it was not proper for the DPC to compare their assessment in Class-I post, they were holding on ad hoc basis, with the assessment in Class-I post they were holding on ad hoc basis, with the assessment of the others working in Class-III posts and that treating of ‘unequals’ as equal amounted to discrimination, and is violative of Art.14 of the Constitution.  Thus, the limited controversy which we are called upon to resolve is as to how an officer working resolve is as to how an officer working on can ad hoc basis in a higher post for a certain number of years relevant for the purpose of regular promotion should be assessed, especially when he is compared with those holding the lower substantive posts in the feeder cadre and having had no occasion to shoulder the responsibility of the higher post.  The principle underlying Art. 14 of the Constitution requires that when several persons competent for a post or grade, their merit assessment should be by the same yardstick and of same character otherwise it may result in discrimination and the selection process may be violative of the principles of equality enshrined in Art. 14 of the Constitution.  We make it clear that the promotions in accordance with the Recruitment Rules for the posts of ASW being by selection on merits, ad hoc promotion perse of applicants made on the basis of seniority alone cannot confer on them any right of regularization ‘dehor’ those Rules.   They have to be screened by regularly constituted D.P.C in accordance with law before they can be regularly appointed with prospective or retrospective effect.   It is another matter whether after their regularization, their previous ad hoc service will count for seniority or not.  Further, it is not the case of the applicants that because they are senior to the individual respondents who have been empanelled, they should also be empanelled.  The case of the applicants rests mainly on the erroneous method of comparative assessment of the merits of the applicants vis-a-vis their junior who are only working in Class-III posts while the applicants were working in Class-I posts when their merits were judged on the basis of such performance.   

4.
Coming back to the facts of the case, the applicant, I. Rams Rao in OA 308/90 was promoted on ad hoc basis as Assistant surveyor of Works (ASW) on 18-2-1983 and the other two applicants namely, S.S Sambhus and R.Y Deshmukh in OAs 306 and 307 of 1990 were promoted as ASW on 11-8-84.  The respondents 5 to 9 in OAs 306 and 307 and the respondents 5 to 10 in OAs 308 of 1990 have been promoted on regular basis as ASW for the vacancies of the year 1986 on the recommendations of the DPC.   Thus, the super session of the applicants has bacon place in respect of the vacancies for the year 1986.  The question, therefore, to be considered by us is as to whether they were rightly superseded or did the DPC arbitrarily supersede the applicants as alleged by them.   The sole ground for branding the selection as arbitrary is that the applicants and the respondents were not placed on equal footing that is the assessment of the applicants was made on their performance while they were working on the post of ASW while on the other hand the assessment of the respondents was made while they were working on the post of Surveyor Assistant Grade-I.   The factual position is that for making selection in respect of the vacancies of the year 1986, the assessment for the preceding five years 1980-81, 1981-82, 1982-83, 1983-84 and 1984-85 was taken into account for comparison of the merits of the respective eligible candidates.  Consequently, it would mean that for three years i.e., 1980-81, 1981-82, 1982-83 the applicant in O.A. Nos. 306 and 307 of 1990, as well as the respondents were assessed on equal footing in respect of their work on the post of Surveyor Assistant Grade-I.   Thus, it is only with respect to the years 1983-84 and 1984-85 in the case of applicant of OA 308/90 and 1984-85 in the case of the other applicants that the assessment while working on the post o Assistant   Surveyor of works on adhoc basis and the assessment of the respondents while working in the feeder grade of Surveyor Assistant Grade-I was taken into account by D.P.C. As such the anomaly, if any has arisen because of the mistake on the part of the DPC to consider the comparative merit of the applicants and the respondents in the years 1983-84 and 1984-85 at par while they were working in different grades, the applicants shouldering the responsibility of Class-I posts while the respondents were still working in the Class-III posts of Surveyor Assistant Grade-I. Consequently it is alleged that it cannot be said to be a proper and fair comparative assessment for the purpose of selection.  Reference has been made to the case of G.N Disaval Vs. Union of India and Others.  1989 (1) (CAT) SLJ 430 decided by the Jabalpur Bench of this Tribunal where the comparative gradation assessment of the Assistant Engineers was to be made for promotion to the post of Senior Engineer.  However, in the process, no notice was taken of the fact that the Respondent No.3 therein at the time of comparative assessment was officiating on the post of Senior Engineer.   In the circumstances, following the decision rendered in the case of the Union of India Vs.M.L. Kapoor and others, AIR 1974 SC 87, wherein it was held that the two contesting candidates were not judged equally and therefore consequential discrimination was attracted, the Jabalpur Bench, came to the conclusion that comparative assessment of the performance of the petitioner and the Respondent No.3 therein may be conducted only on the basis of their record as Assistant Engineers for an equivalent number of years ignoring the general rule to consider the period of preceeding five years usually adopted for gradation assessment of officers. The Madras Bench of the Tribunal in O.A 243/90 while dealing with an identical case as these cases of Surveyor Assistants and Assistant Surveyor of works also came to the conclusion that comparison of merits of the candidates on the post of SA Gr.I and ASW is bad in law and therefore directed the Department to constitute a review DPC after obtaining from the competent reporting authority the dual assessments as prescribed by the Department.   The theory of dual assessment has been inferred on the basis of instructions contained in order No.   30599/P/EIR, dated 16-8-1976 issued by the Chief Engineer, Southern Command, Pune which reads as follows:

“ It will be seen from the letter dated 16-8-76 that the present grade and the ad hoc appointment held by the individual are to be shown separately in the ACR forms.   As such the performance of the individuals in the present grade and ad hoc appointment should also be reflected in Part-II of the CR separately, under ‘General Remarks.” It follows that their fitness for promotion to higher grades, to be show under part-III, should also be reflected separately.

“ Recommendations/remarks about the outstanding work of the individual to be shown in Part-III should be given with reference to both the present appointment and the ad hoc appointment separately.’’

There is yet another letter dated 16-7-1982 from the Chief Engineer, Southern command to all Zonal Chief Engineers and the following extracts thereof were also quoted in the said judgment of the Madras Bench.  They are as follows:-

“2.   Instructions were issued under this HQ letter quoted above that assessment/recommendation for promotion in respect of those individuals holding ad hoc appointments should be given, both in respect of their regular lower grade and the higher ad hoc grade held by them, separately under the General Remarks column by the Reporting initiating officers and in Part-III/IV (as the case may be) by the Reviewing Officers.   The said procedure is necessary, in view of the following:-

“(a) Ad hoc promotions are made strictly on seniority cum fitness basis, and not based on seniority –cum-merit as for the regular promotion;

“(b) Ad hoc promotees are considered for regular promotion along with their juniors not holding any higher ad hoc appointments and without giving any special consideration for their higher ad hoc status;

“(c) ACRs of juniors not holding ad hoc appointment may have a better write up on account of their long service in the same grade post.   In the case of those holding ad hoc appointments, if their ACRs are to be written relating to the ad hoc grade only, they may not be getting a fair chance to prove their worth being new to the ad hoc higher grade.  This will result in a disadvantageous position to those holding ad hoc appointments in regard to promotions and order of Selection in the panel, based on seniority-cum-merit.’’

5.
Relying on the above cited quotations as well as the principle of law that the comparative assessment of merits of two categories of persons, one placed in SA Grade-I and the other posted as ASW is violative of Article 14 of the Constitution, the Madras Bench remanded the case for constitution of the review DPC directing the competent reporting authority to proceed with the ‘ dual assessments’.

6.
 The Division Bench of the Hyderabad (supra) disagreeing with the opinion of the Division Bench of the Madras Tribunal referred these three cases to Hon’ble Chairman for Constitution of Larger Bench.  It is in that manner that we are called upon to decide these petitions.

7.
The respondents 5 to 9 in OA 306 and 307 of 1990 and respondents 5 to 10 in OA 308 of 1990, despite notice, have not appeared before us.   Thus, we have been deprived of the benefit of their address.  However, Shri D.S. Inamdar and V.L Desai, applicants in two cases before the Bombay Bench having similar grievance as the applicants, of being superseded by juniors, appeared and addressed us contending that it was unfair to have been superseded despite their satisfactory performance on the post of ASW for number of years.   They also brought to our notice that one of them had been even made to work in still higher post i.e, Surveyor of Works on account of his good performance as ASW.  It was also contended by them that they were mid do cross their Efficiency Bar (EB) in the Class-I grade of ASW on the basis of the recommendation of the DPC like the applicants and that in such circumstances it requires serious thought whether justice has been denied to them or not.  However, we do not have before us the applications filed by them before the Bombay Bench.  Therefore, we cannot apply our mind to the pleadings contained therein, although we have permitted them to address us on account of the fact that they were similarly placed persons and having identical grievance and particularly in view of the fact that our decision might affect them too.  

8.
We are fully convinced that comparing the quality of performance of a candidate at the class-III level of S.A. with the quality of performance of another at the class-I level of ASW on equal footing will be comparing the incomparable and will be not only illegal, irrational but also violative of article 14 of the Constitution.  To this extent we agree entirely with the Madras Bench of the Tribunal.   Since neither the Principal Bench nor the Bangalore Bench of the Tribunal has gone into this basic infirmity of the assessment process, the judgments in those cases which are based on entirely different grounds are of no assistance to us.   The Allahabad Bench of the Tribunal in C.A No. 336/1990 (V.N. Dutta V. Union of India & Ors.) However, took the view that comparative assessment of performance based solely on the C.R. entries, irrespective of the level on which the performance was discharged is in accordance with law.  One of us was a party to that judgment.  However, the said judgment is under review and the operation of that judgment has been stayed by the Bench itself.  In the instant case the class-III post of S.A is two levels below the Class-I post of A.S.W.  The enormity of hostile discrimination suffered by the applicants in these cases calls for serious consideration.  One of the applicants in the Bombay cases stated that he an ad hoc ASW, wrote the CR of one of his juniors who was working as SA under him, and now that junior would be working as ASW and he has been reverted as SA.   Such a situation is an anathema to service jurisprudence and discipline.   Just as the quantity of water will reach a higher level in a tumbler of narrow girth but a lower level in a tumbler of wider girth, and the lower level does not signify a lower quantity of water as compared to the water in the narrow tumbler, similarly ‘ good’ performance in a Class-I post as compared to ‘very good’ performance in a Class-III post does not signify lesser talent of the incumbent in the higher post.  We feel that para 2-2-1(d) pf the Dept. of Personnel’s OM dated 10-3-89 cited earlier needs to be reviewed and modified to the extent it purports to equalize the yardstick of assessment of performance at two different levels.  

9.
  We are however of, the opinion that the modality of “ dual assessment’’ as endorsed by the Division Bench of the Tribunal at Madras in neither practicable nor will it be proper.   The reasons are obvious.   The principle of dual assessment endorsed by the Madras Bench of the Tribunal cannot be based on an objective assessment of the work actually performed by the candidates.   The of writing ACRs is to objectively judge the performance of the candidates on the post they are made to work in the year in question.  In the case of those who had already been made to officiate on the post of ASW, the dual assessment of their performance on the post of SA Grade-I when they were actually working as ASW can be based on imagination only.   It cannot be an objective assessment.  Thus, the very purpose of the assessment is likely to be defeated.   Therefore, the Officers entrusted with the task of making the assessment are likely to be substantially handicapped and hence misdirected in their assessment, because such assessment could only be a hypothetical assessment.   We have carefully given our thought to the letters of the Chief Engineer, Southern Command referred to above, dated 16-8-1976 and 16-7-1982 which envisage the system of dual assessment.  We are of the view that such an assessment as suggested is likely to be arbitrary resulting in further discontentment amongst eligible candidates.  Besides, such a modality adopted in one command (Southern) of the Army, is likely to create problems in an All-India cadre unless it is adopted on an all India basis.  The alternative mode expressed by the Jabalpur Bench about taking into account C.R. entries in similar posts for equivalent number of synchronous years was also debated.  The facts as they stand are that the ad hoc appointments have been made from the year 1982 and on wards.   The controversy is about the selections for the vacancies of the years 1985-1986 and 1987.  Thus, if we direct that the confidential roll entries of officer under consideration for equivalent number of years be taken into account on similar posts, it would mean that in some cases, the performance of the officers on the post of feeder cadre i.e., SA Grade-I should be ignored for complete five years preceding the year of vacancy for which they are being considered.   For example, if an officer is being considered to a vacancy for the year 1986, the gradation assessment of the officers working on ad hoc basis on the post of ASW may have to be ignored for four years preceding the year vacancy.  It may give rise to a grievance to an officer of the feeder cadre i.e., SA Grade-I whose performance might have been found very good or ‘ Outstanding’ during the said period of four years but ignored under the scheme.   Having taken up the individual case of the applicants and the respondents imp leaded in these three applications, we have come to a conclusion that their comparative assessment can be made on the basis of actual performance in the posts of SA Grade-I for three years i.e., 1980-81, 1981-82 and 1982-83 in the case of the applicant in O.A. 308/90 and for four years i.e., 1980-81 to 1983-84 in the case of the other applicants as mentioned above.  The controversy thus narrows down with regard to the comparative assessment for the years 1983-84 to 1984-85 (in the case of the applicant in OA.308/90 and 1984-85 in the case of the applicants) when they were working not as SA but as ASW.  In this connection, a definite statement was made at the Bar on behalf of the applicants that the applicants were found fit to cross the EB on the post of ASW and that some of them were also made to work as SW (a post still higher to the post of ASW).  Thus, there remains no doubt in our mind that the performance of the applicants on the post of Assistant Surveyor of Works was found satisfactory and upto the mark.  The only reasonable and just suggestion that in our opinion can be made to meet the ends of justice in the circumstances of the case is that for the period during which the applicants shouldered the higher responsibility of the higher Class-I posts of ASW/SW their gradation as SA should be treated as one level higher than the grading awarded to them as ASW as per the ACRs for that period.  That is, if the ACR as ASW reflects ‘good’ it should be taken as ‘very good’ and if ‘ very good’, then it should be taken as ‘outstanding’.   In this manner they are placed on equal footing for the purpose of assessment of comparative merits.   With this modification in the grading, the comparative assessment of the merits of the candidates may be made by the selection committee and they may be accordingly considered for empanelment.

10.
We may mention here that we are of the opinion that if a person is discharging higher responsibilities satisfactorily and also allowed to cross E.B. in a higher post, it is unjust to ignore that fact as it clearly furnishes evidence of the merits and the suitability of that person to discharge higher duties in comparison to those who have yet to show their performance.  We may also refer in this connection to the principle laid down in the judgment of the Supreme Court in the case of Dineshkumar V. Motilal Nehru Medical College, 1985(3) SCC 22 (para 4).  Their Lordships of Supreme Court laid down as follows:-

“ It would be wholly unjust to grant the admissions to students by assessing their relative merits with reference to the marks obtained by them not at the same qualifying examination where standard of judging would be reasonably uniform but at different qualifying examinations held by different State Government or Universities where the standard of judging would necessarily vary and not be the same.   That would indeed be blatantly violative of the concept of equality enshrined in Article 14 of the Constitution.”

11.
 In the result, we allow these applications in part and direct that a Review DPC duly constituted should consider the case of the applicants for promotion to the post of ASW for the vacancies occurring in the years when they were eligible and entitled to be considered for promotion in the light of the observations made above in the body of the judgment.  If on the basis of the assessment, the applicants are found entitled for regular promotion, they should be so promoted even by creation of supernumerary posts and granted all consequential benefits.  Action on the above lines should be competed within a period of four months from the date of communication of this order.  We make it clear that in the meantime, the applicants shall not be disturbed from their position.   The parties are left to bear their own costs.  

***

JABALPUR BENCH, JABALPUR

OA 219/1995

D.D. 15.05.1995

Hon'ble Shri R.Hariharan – Member (A)

N.R.Banerjee and another – Applicants

vs. 

UOI and others – Respondents

A.
Object of Writing Confidential Report has been explained.

First it should give an opportunity to the officer to remove deficiencies and to inculcate discipline.  Secondly it serves improvement of quality and excellence and efficiency of public service.

B.
Mere inclusion of name in the list does not confer any right in terms of appointment but the authority must act reasonably, fairly and in public interest and omission thereof should not be arbitrary.

C.
Select lists should be prepared in advance against anticipated and clear vacancies and the CRs for the year prior to the year of vacancies should be considered.

In accordance with the directions of the Supreme Court the Model Calendar for convening of DPCs has been issued by the DOPT.

J U D G E M E N T


This application has been filed aggrieved with the non-empanelment of the applicants in the panel for 1994-95 for promotion to the post of Senior General Manager in the grade of Rs.7300-7600 of the Indian Ordnance Factory Service vide interim order dated 21.04.1995 the operation of the impugned panel was stayed per by this Tribunal on 05.05.1995 when the case was being heard on the question of vacation of stay, the learned Additional standing counsel Shri Ramesh Darda requested that the case may be heard finally as the  respondents were armed with all the relevant records  and the matter  was urgent.  The counsel for the applicant also agreed that the case be listed for final arguments after adjoining the case for a day. Accordingly, the case was finally heard on 06.05.1995.

2.
The applicants, namely, Shri. N.R. Banerjee and Shri. V.R. Shivkumar are presently working as General Manager Gun carriage Factory, Jabalpur and General Manager Vehicle Factory, Jabalpur respectively.  They have alleged that the two posts held by them are earmarked posts in the grade of Senior General Manager and they have been positioned in these posts by virtue of their seniority and performance.  The main ground advanced by them is omission from the panel is due to the enlargement of zone of consideration by clubbing the vacancies for calendar years 1994 and 1995.  They further alleged that three vacancies arose in each of these years but the respondents have considered only four vacancies so as to make the zone of consideration to 12 for both years put together instead of 10 each for these two years taking into account 3 vacancies for each year.

3.
The respondents on the other hand contend that there is an error in the computation of vacancies by the applicants.  They point out that they have been following the financial year and not calendar year as alleged by the applicants for computing the vacancies right from 1990 under the instructions from the Union Public Service Commission (short UPSC) whose Chairman/Member is to preside over the Departmental Promotion Committee (in short DPC).  They further point out that four vacancies during the financial year 1994-95 occurred on 22.08.1994, 03.09.1994,06.10.94 and 01.03.95.  They contend that two vacancies taken into account by the applicants occurring as on 31.03.1995 due to the retirement of Shri. A.K. Neogy, Sr. General Manager and Shri. J.K Kawirea, Member, cannot be taken into account for the financial year 1994-95 as the Officers retired only o the afternoon of 31.03.1995 and the vacancies arose only from 01.04.1995.

4.
After hearing the learned counsel of parties at length, the Tribunal come to the conclusion that the respondent were correct in following the financial year as it was consistently followed from 1990 and it also stands endorsed by the Department of Personnel & Training's OM No. 22211/9/89/Estt(D) dated 17.10.1994. The computation of four vacancies by the respondents was also held to be correct excluding the two vacancies occurring on 01.04.1995.

5.
In the course of arguments, the proceedings of the DPC held on 15.03.1995 came up for scrutiny by the Tribunal.  The proceedings did not disclose how the over all grading of the officers had been arrived at the officers.  The proceedings also did not disclose the year upto which the ACP's of the 12 officers were considered.  However, a perusal of the file containing the DPC proceedings disclosed that ACRs were considered up to the year 1993-94.  This has also been confirmed by the respondents in their written submissions dated 21.05.1995 filed in pursuance of the directions of the Tribunal dated 06.05.1995.  They have, however, contended that this has been done correctly relying on para 6.4.3. of the guidelines on DPC circulated vide Department of Personnel an Training's OM. No. 22011/5/86-Estt. (D) dated 10.04.1989 (Annexure- A-4). The said paragraph reads as follows:-


"6.4.3 for the purpose of evaluating the merit of the officers while preparing years-wise panels, the scrutiny of the record of service of the officers should be limited to the records that would have been available had the DPC met at the appropriate time.  For instance for preparing a panel relating to the vacancies of 1987 the latest available records of service of the officers either upto December 1977 or the period ending March, 1978 as the case may be, should be taken into account and not the subsequent ones.  However, if on the date of the meetings of the DPC, departmental proceedings are in progress and under the existing instructions sealed cover procedure is to be followed such procedure should be observed even if departmental proceedings were not in existence in the years to which the vacancy related.  The officer's name should be kept in the sealed cover till the proceedings are finalised".

The Tribunal is of the view that while the principle enunciated in the first sentence of the extract quoted above is unexceptionable, the example given in the subsequent portion is not correct as will be discussed in the succeeding paragraph with reference to the facts of this case.

6.
The Tribunal has carefully considered the written submissions dated 12.05.1995 made by the respondents.  It is an admitted fact that the panel year for 1994-95 commences on 1st April 1994 and ends on 31st March 1995.  The panel 1994-95 should, therefore, be ready on or before 01.04.1994 (Incidentally, the facts of the case have disclosed that two vacancies arose on 1st April, 1995.  As the panel for 1995-96 was not ready before this date, the vacancies have not been filled upon 01.01.1995 and it is nobody's case that vacancies cannot be filled up as and when they arise.)  It is also as admitted fact that the ACP for the financial year 1993-94 does not become due by 01.04.1994 and it become due only after 3 or 4 months taking into account the time allowed for several stages like self-appraisal, reporting, reviewing and recording by the cadre controlling authority.  Thus, ipso facto, the ACRs or 1993-94 cannot come up for consideration by the DPC in drawing up the panel for 1994-95.  Applying the main principle enunciated in para 6.4.3 extracted above, namely, "the scrutiny of the record of service of the officers should be limited to the records that would have been available had the DPC met at the appropriate time" (emphasis supplied), the Tribunal has no hesitation in holding that the proceedings of the DPC dated 15.03.1995 for drawing up the panel for 1994-95 stand vitiated on account of consideration of the ACRs for the financial year 1993-94.

7.
The further argument of the respondents that the UPSC takes into account only the clear and firm vacancies and that anticipated chain of vacancies which would arise as a result of promotion to the higher grade are not taken into account, does not stand judicial scrutiny.  All the vacancies that can be anticipated with certainty by the cadre controller authority during a financial year with reference to the records maintained by them have necessarily to be taken into account while drawing up the panel for that financial year.  Retirements and promotions to the next higher grade ca very well be anticipated and taken into account by the DPC in drawing up the panel for ensuing financial year. It is not the case of the respondents that vacancies on account of retirement in Senior CH's grade or consequential vacancies in that grade due to promotions to the grade of Member (still next higher grade) could not be anticipated an computed before the panel year commences.  Retirement vacancies can be computed with reference to the date of superannuation of the officers inferred from the seniority list/gradation list maintained by the respondents and similarly the vacancies that may arise on account of promotions to still higher grade of the officers in the next higher grade.  Whether 'X' or 'Y' in the higher grade gets promoted is not a material factor and does not introduce any element of uncertainty about the vacancies in the next higher grade.  Unless vacancies arise due to reasons that cannot be anticipated such as creation of new posts and new deputations not under consideration at the time of competing vacancies the respondents are bound to project the vacancies that will be arising consequent upon the retirement in the next higher grade and also vacancies in the next higher grade which can be anticipated due to promotions from the next higher grade to the still higher grade.  Thus, the argument of the respondents that no action could be taken to form the panel on or before 01.04.1994 in the case of vacancies arising due to promotion in August 1994 September 94, October 94 and March 95 till after the vacancies actually arose cannot be accepted.  In other words, the panel for financial year 1994-95 could have been drawn up on or before 01.04.1994 in respect of the above mentioned four vacancies.

8.
It has been clearly stated in the letter dated 17.10.1994 that according to the Department of Personnel & Training's OM No. 22011/7/86/Estt(D) dated 19.07.1989 the crucial date for determining the eligibility of officers for being considered for promotion by DPC has been laid down as 1st July of the year in the case where ACRs are written on calendar yearwise, and 1st October of the year where ACRs are written on financial yearwise.  As discussed above, the panel for 1994-95 should have been ready on or before 01.04.94.  Accordingly the crucial date for determining the eligibility of officers would be 1st October 1993.  Thus, the reference point for determining the zone of consideration would be confirmed only to those officers in the seniority list of Senior Administrative Grade  (Rs.5900-6700) as on 01.01.1993 who were still in service as on 1st October 1993.  The respondents have determined the zone of consideration with reference to the seniority list as on 01.01.1995 and it has not been demonstrated that the zone has not undergone any change due to adoption of 01.01.1995 seniority list instead of 01.01.1993 seniority list.  If the composition of the officers in the zone of consideration has undergone change due to adoption of the incorrect seniority list this would further vitiate the proceedings of the DPC on 15.03.1995.    

9.
Predictability is a basic requirement of the principles of natural justice and Rule of Law.  If the DPC were to meet only after the vacancies arise and take into account the ACRs ad seniority lists re-finalised issued after the commencement of the panel, it introduces an element of uncertainty.  This paves the way for arbitrary exercise of power which militates against the principles of natural Justices and Rule of Law.

10.
Before parting with this case, the respondent No.4 i.e. the Secretary, Department of Personnel & Training, Govt. of India, New Delhi would be well advised to revise the instruction in para 6.4.3 of the guidelines extracted in para 5 above taken into account the fact that the panel for a financial year is expected to the ready before the commencement of the financial year and ACRs for the previous financial year will not become due and available to the DPCs if they are to meet at the appropriate time i.e. before the commencement of the  financial year.  The guidelines given in para 6.4.3 require notification only in respect of the instance given it the main principle stated in the first sentence is unexceptionable as already observed.

11.
In the result, the petition is allowed and the panel formed as a result of the DPC held on 15.03.1995 for promotion to the Senior General Manager's Grade during 1994-95 is quashed. 

12.
The parties are left to bear their own costs. 

***

1997(1) SLR 751

SUPREME COURT OF INDIA

Civil Appeal Nos.16986-87 of 1996

D.D.16.12.1996

Union of India & Ors. – Appellants

Versus

N.R.Banerjee & Ors. - Respondents

A. Constitution of India, Article 16-Promotion-Promotion to the post of Senior General Manager in the Indian Ordnance Factories-Government should keep the panel ready in advance so that vacancies arising soon thereafter may be filled up from among approved candidates whose names appear in the panel-suitability of promotion to be considered in an objective and impartial manner.

B. Constitution of India, Article 16-Confidential Reports Object of writing confidential Reports- Explained.

Rule 2.1 relates to composition of the D.P.C for Group A and Group B Officers.  Members included in DPCs should be officers who are at least one step above the posts in which promotion/confirmation is the made as indicated thereunder.   This is consistent with the law laid by this Court in State Bank of India & Ors.   Vs. Keshinath  Kher & Ors.  [1996(2) SLR 282 (SC) wherein it was held that the object of writing the confidential report is two-fold, i.e, to give an opportunity to the officer to remove deficiencies and to inculcate discipline.   Secondly, it seeks to serve improvement of quality and excellence and efficiency of Public Service.  The Officer should show objectivity, impartiality and fair assessment without any prejudices whatsoever with the highest sense of responsibility alone to inculcate devotion to duty, honesty and integrity to improve excellence of the individual officer.   Lest the Officers get demoralized which would be deleterious to his efficacy and efficiency of public service,   the confidential reports should be written by a superior officer of high rank.   There should be another higher officer in rank above the officer who has written confidential report to review such report. 

C.   Constitution of India, Article 16-Appointment-Mere inclusion of name in the list does not confer any right in terms of appointment.

Considered from that perspective, the question arises: whether the view taken by the tribunal is justified in law?  It is true that filling up of the posts are for clear of anticipated vacancies arising in the year.   It is settled law that mere inclusion of one’s name in the list does not confer any right in him/her to appointment.  It is not incumbent that all posts any be filled up.  But the authority must act reasonably, fairly and in public interest and omission thereof should not be arbitrary 
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ORDER

Leave Granted.

2.
These appeals by special leave arise from the orders of the Central Administrative Tribunal, Jabalpur Bench, made on August 14, 1996 in OA Nos.219/95 and 237/96.      The controversy involved relates to promotion to the post of Senior General Manager in the Indian Ordnance Factories under India Ordnance Factories Services Rules.  The question for consideration is as to when the vacancies in the above posts would arise?   The grade and scale of pay for the said post is Rs 3700-8000/-.   For the year 1994-95, panel of successful candidates was required to be prepared.   According to the appellants, there were no clear vacancies on April 1994.  Four members in the above grade were to retire in that year.  Proposal for filling up the ensuing vacancies from Ordinance Factory Board was sent to the Ministry on December 22, 1993.   The Ministry had communicated to the Union Public Service Commission its approval on February 8, 1994. A.C.Rs. of the eligible candidates were approved on August 16,1994 and the incumbent members joined as members of the Board on August 22, 1994, September 03, 1994, October 6,1994 and March1, 1994 and March1, 1995.   Consequently the D.P.C. met on March 15, 1995 for selection of officers to fill up the four vacancies.  

3.
On this factual matrix, it is contended for the appellants that the crucial date for the D.P.C. meeting for selection should be April or May 1995 for selection of candidates to fill up the vacancies of the year 1994-95.  The A.C.Rs. Recorded of all the candidates falling within the zone of consideration and approved by the Government, as on March 31, 1994, are required to be looked into and merits adjudged.  The Tribunal, therefore, was not right in directing the Government to ignore the A.C.Rs.for the year 1994 and consideration of the candidates eligible by them upto March, 1993.  The D.P.C. was to be constituted as on April 1, 1994.  Resultantly, the direction were given in paragraphs 25 and 28 for consequential action.   Shri Altaf Ahmed, learned Additional Solicitor General, contends that the view of the Tribunal is not correct in law.  As per the procedure, preparation of the panel of candidates for consideration by the D.P.C. to fill up the clear vacancies as on April 1994 is necessary, A.C.Rs. are prepared on the basis of the performance during financial year which would be October 1 of the year.   In this case, the A.C.Rs of the incumbents are written on the financial year basis.  It was approved by the Government in March 31, 1995.  Therefore, the D.P.C could notr have got approved A.C.Rs. before that date, namely, as held by the Tribunal on March 19,1993.  The direction, therefore, that the D.P.C. in its proceedings should take into consideration A.C.Rs. of all the eligible candidates as on April,1993 is incorrect.  Though, prima facie, we are impressed with the arguments of Shri Altaf Aluned, on deeper probe and on going through the procedure laid by the Ministry of Personnel and Training, we find no force in the contention.  Preparation of the action Plan for consideration by the D.P.C. of the respective claims of the officers within the Zone and thereafter for setting in motion the preparation of panel on yearwise basis, is elaborately mentioned.  In case of their failure to do so, what further procedure is required to be followed is also indicated in the rules.  It thereby manifests the intention of the rule-maker that the appellant-Government should estimate the anticipated vacancies, regular vacancies and also vacancies arising thereafter due to various contingencies and it should also get the A.C.Rs prepared and approved.   It is also made clear that the D.P.C. should sit on regular basis to consider the cases of the eligible candidates within the zone of consideration.   The object is clear that the Government should kept the panel ready in advance so that the vacancies arising soon thereafter may be filled up from amongst the approved candidates whose names appear in the panel.  In that behalf, it is seen that in the guidelines issued by the Government in Part 1 of Clause (49) dealing with Functions and Composition of Departmental Promotion Committee etc., necessary guidelines have been enumerated.  It envisages that a post is filled up by promotion where the Recruitment Rule so provide.  In making promotions, it should be ensured that suitability of the candidates for promotion is considered in an objective and impartial manner.  In other words, the consideration of the candidate is not clouded by any other extraneous considerations like caste, creed, co lour, sect, religion or region.  In consideration of claims, merit alone should enter into objective and impartial assessments.   The object appears to be that the A.C.Rs.  be written by competent officer and approved by superior officer objectively and impartially without being influenced by any extraneous and extraneous and irrelevant consideration, to augment efficiency in public service and to improve competence.  For the purpose of selection, Department Promotion Committee should be formed in each Ministry/Department/Office, whenever an occasion arises for promotions/confirmations etc.   The D.P.Cs. so constituted shall judge the suitability of officers for:

(a) promotions to selection as well as non-selection posts:

(b) confirmation in their respective grades/posts;

(c) assessment of the work and conduct of probationers for the purpose of determining their suitability for retention in service or their discharge from it or extending their probation; and 

(d) consideration of cases of Government servants for crossing the Efficiency Bar.

4.        Rule 2.1 relates to composition of the D.P.C. for Group A and Group B Officers.  Members included in DPCs should be officers who are at least one step above the posts in which promotion/confirmation is be made as indicated thereunder.  This is consistent with the law laid by this Court in State Bank of India & Ors.  Vs. Keshinath Kher & Ors. [(1996) 8 SCC 762] : [1996(2) SLR 282 (SC) wherein it was held that the object of writing the confidential report is two-fold, i.e, to give an opportunity to the officer to remove deficiencies and to inculcate discipline.   Secondly, it seeks to serve improvement of quality and excellence and efficiency of Public Service.  The Officer should show objectivity, impartiality and fair assessment without any prejudices whatsoever with the highest sense of responsibility alone to inculcate devotion to duty, honesty and integrity to improve excellence of the individual officer.   Lest the Officers get demoralized which would be deleterious to his efficacy and efficiency of public service, the confidential reports should be written by a superior officer of high rank.   There should be another higher officer in rank above the officer who has written confidential report to review such report. 

5.
Part II of the guidelines relating to the frequency of meeting of the Para 3.1 indicates that the D.P.Cs. should be convened at regular annual intervals to draw panels which could be utilized for making promotions against the vacancies occurring during the course of a year.  In other words, the life of the penal is one year.  For this purpose, it is essential for the concerned appointing authorities to initiate action to fill up the existing as well as anticipated vacancies well in advance of the expiry of the previous panel, by collecting relevant documents like A.C.Rs.  Integrity certificates, seniority list etc. for placing before the D.P.C.

6.
D.P.Cs.  should be convened every year, if necessary, on a fixed date, i.e., last of April or May.   In the middle of the Para, by way of amendment brought on May 13, 1995, it postulates that very often action for holding D.P.C meeting is initiated after the vacancy has arisen.  This results in undue delay in filling up of vacancies and caused dissatisfaction among those who are eligible for promotion.  It may be indicated that regular meeting of D.P.C should be held every year for each category of posts so that approved select panel is available in advance for making promotions against vacancies arising every year.  Under Para 3.2, the requirement of convening annual meetings of the D.P.C should be dispensed with only after a certificate has been issued by the appointing authority that there are no vacancies to be filled by promotion or no officers are due for confirmation during the year in question.  It would, thus be seen that D.P.Cs. are required to sit every year, regularly on or before 1st April or 1st May of the year to fill up the vacancies likely to arise tin the year for being filled up.  The required material should be collected in advance and merit list finalized by the appointing authorities and placed before the D.P.Cs. for consideration.  The requirement can be dispensed with only after a certificate is issued by the appointing authority that there are no vacancies to be filled by promotion, or that no officers are due for confirmation, during the year in question.

7.
Part III deals with preparatory action plan for consideration for promotion.  Para 4.1 reads as under:

“  It is essential that the number of vacancies in respect of which a panel is to be prepared by a DPC should be estimated as accurately as possible.  For this purpose, the vacancies to be taken into account should be the clear vacancies arising in a post/grade/service due to death, retirement, resignation, regular long term promotion and deputation or from creation of additional posts on a long term.  As regards vacancies arising out of deputation, only those cases of deputation for periods exceeding one year should be taken into account, due note, however, being kept also of the number of the deputations likely to return to the cadre and who have to be provided for.  Purely short term vacancies created as a result of offices proceeding on leave, or on deputation for a shorter period, training etc., should not be taken into account for the purpose of preparation of a panel.  In cases where there has been delay in holding four a year or more, vacancies should be indicated year-wise separately.’’

8.
Crucial date for determining eligibility has been dealt with thereunder.  By an amendment brought w.e.f. July 19, 1989, it is stated that relevant dates for determining eligibility of the officers for promotion would be, where A.C.Rs. are written calendar yearwise, 1st  July of the year and where the A.C.Rs. are written financial yearwise, 1st October of the year.  The other details prescribed in Chapter IV are not material for the purpose of this case.  Part 6.4.1 deals with preparation of yearwise panels by D.P.C. which reads as under:

“  Where for reasons beyond control, the DPC could not be held in year(s), even though the vacancies arose during that year (or years), the first DPC that meets thereafter should follow the following procedures:

(i) Determine the actual number of regular vacancies that arose in each of the previous year(s) immediately preceding and the actual number of regular vacancies proposed to be filled in the current year separately.

(j) Consider in respect of each of the years those officers only who would be within the field of choice with reference to the vacancies of each year starting with the earliest year onwards.

(k) Prepare a ‘ Select list’ by placing the select list of the earlier year above the one for the next year and son on.’’

9.
It would, thus, be seen that the authorities are required to anticipate in advance the vacancies for promotion on regular basis including long term deputation posts and additional posts created and then to take the action plan in finalizing the A.C.Rs. preparation of the candidates within the zone of consideration, as are found eligible for the relevant year/years.

10.     D.P.Cs.  in the present case was directed to consider the cases of all eligible candidates within the zone of consideration so that there will not be any heart burning among the eligible persons whose claims have been withheld for consideration for promotion to the highest post.  In S.K. Rizvi and Ors. Vs. Union of India and Ors., 1993 Supp. (3) SCC 575]   the mandatory duty of the preparation of the select list of the officers for promotion to the All India Services has been indicated in para 35 of the judgment at page 605 thus: “ We therefore, hold that preparation of the select list every year is mandatory.   It would subserve the object of the Act and the Rules and afford an equal opportunity to the promotee officers to reach higher echelons of the service.   The dereliction of the statutory duty must satisfactorily be accounted for by the State Government concerned and this Court takes serious note of wanton infraction.’’

11.  It would thus be seen that the claims of the candidates eligible have to be considered for promotion objectively and dispassionately, with a sense of achieving many –fold purpose (1) affording an opportunity to an incumbent to improve excellence, honesty, integrity, devotion to public duty; (2) inculcating discipline in service; (3) afford opportunity to every eligible officer within zone of consideration for promotion to higher post or officer; and (4) ensuring that the committee regularly meets and considers their claim objectively, impartially with high sense of responsibility in accordance with the procedure and finalization of the list in advance so as to fill up vacancies arising in the year from the approved panel without any undue delay.   They are the salutary principles, purpose and the policy behind the above rules and the Government should follow them.

12.
Considered from that perspective, the question arises: whether the view taken by the Tribunal is justified in law?   It is true that filling up of the posts are for clear or anticipated vacancies arising in the year.  It is settled law that mere inclusion of one’s name in the list does not confer any right in him/her to appointment.  It is not incumbent that all posts may be filled up.   But the authority must act reasonably, fairly and in public interest and omission thereof should not be arbitrary.  In Shankarsan Dash V. Union of India [(1991) 2 SCR 567] : [1991(2) SLR 779 (SC)], the Constitution Bench had held that inclusion of the name of a candidate in a merit list does not confer any right to be selected unless the relevant recruitment rules so indicate.  The State is under no legal duty to fill up all or any of the vacancies even though the State acts in arbitrary manner.  In Babita Prasad and Ors. V. State of Bihar and Ors. ., [(1993) Supp. (3) SCC 268]   it was held that mere inclusion of one’s name in the panel does not confer on him/her any indefeasible right to appointment.  It was further held that the purpose of making panel was to finalise the list of eligible candidates for appointment.  The preparation of the panel should be to the extent of the notified or anticipated vacancies.  Unduly wrong panel should not be operated.  In Union Territory of Chandigarh V. Dilbagh Singh and Ors., [(1993) 1 SCC 154]: [1993(1) SLR 451 (SC)], it was held that the mere fact that a candidate’s name finds a place in the select list as a selected candidate for appointment to a post, does not confer on him/her an indefeasible right to be appointed in such post in the absence of any specific rule entitling him to such appointment.  In State of Bihar and Ors. V. Secretariat Assistant Successful Examinees Union 1986 and Ors., [(1994) 1 SCC 126]:[1993(5) SLR 598 (SC)], it was held that a person who is selected and empanelled does not on account of empanelment alone acquire any indefeasible right to appointment.  Empanelment is at the best, a condition of eligibility for the purposes of appointment and that by itself does not amount to selection or creation of a vested right to appointment unless relevant rules state to the contrary.   However, in the light of the above principles and in the light of the clear rules extracted hereinbefore, it is seen that the exercise of preparation of the panel is undertaken well in advance to fill up the clear vacancies or anticipated vacancies.   The preparation and finalisation of the yearly panel, unless duly certified by the appointing authority that no vacancy would arise or no suitable candidate was available, is a mandatory requirement.  If the annual panel could not be prepared for any justifiable reason, yearwise panel of all the eligible candidates within the zone of consideration for filling up the vacancies each year should be prepared appointment made in accordance therewith.  In Nagar Mahapalika, Kanpur V. Vinod Kumar Srivastava, [AIR1987 SC 847]: [1987(1) SLR 574 (SC)], this Court had pointed out with respect to the prescription of the limitation of one year of the waiting list thus:

“  The reason underlying the limitation of the period of list for one year is obviously to ensure that other qualified persons are not deprived of their chances of applying for the post in the succeeding year and being selected for appointment’.

13.   It is true that the material furnished before us would indicate that action was taken on December 22, 1993 by the Ordnance Factory Board and circulated for action to be taken by the Government and thereafter the Union Public Service Commission was consulted.   Action taken on this material should have been taken much earlier to the date on which it was taken since they knew that four members were due to retire in August, September. October 1994 and March 1995.   These were anticipated vacancies likely to arise on permanent basis and promotion to them was to be made on regular basis.  April 1994 and the confidential reports should have been approved before 31st March 1993 and all eligible candidates within the zone of consideration as on the date of D.P.C. were entitled to be considered.   The direction given by the Tribunal referred to above is clearly in accordance with the procedure indicated hereinafter.   Therefore, we do not find that the orders are vitiated by any error of law warranting interference.

14.    The appeals are accordingly dismissed.  No costs. Since the Tribunal has given time to constitute the D.P.C and finalize the matter within 45 days time is extended for 45 days from today.  It is needless to mention that all those found eligible are required to be appointed.


APPEALS DISMISSED.

***

PRINCIPAL BENCH, NEW DELHI

OA NO.2538/1994

D.D.  8.6.1995

Hon'ble Mr. J.P.Sharma, Member (J)

Hon'ble Mr. B.K. Singh, Member (A)

Mrs. Anil Katiyar  - Applicant

Vs.

UOI & Others - Respondents

The Tribunal is neither competent to sit in judgement over the recommendations of the DPC nor it is competent to sit in judgement over the acceptance or rejections of the recommendations by the ACC.

O  R  D  E  R

 Per B.K. Singh, Member (A)


This application (OA No. 2536 of 1994) is directed against the proposed promotion of respondent No. 4 Shri. B.K. Prasad to the post of Deputy Govt. Advocate in the pay scale of Rs.3700-5000 from the post of Assistant Government Advocate, based on the recommendation of the DPC presided over by a member of the UPSC dated 14.11.1994.  The admitted facts are that the applicant and respondent No.4 are both Assistant Advocates working in the Ministry of Law, Justice and Company Affairs, Department of Legal Affairs, Govt. of India in the pay scale of Rs.3000-4500.  It is also admitted that respondent No.4 is senior to the applicant in the gradation list.


At a result of a post of Deputy Government Advocate falling vacant, formalities for filling up that post were finalised and both the applicant and respondent No.4 who fall within the zone of consideration, were by the Department along with their bio-data for promotion to the vacant post of Deputy Govt. Advocate.


The main ground for challenging the recommendation is that the post of                   Dy. Govt. Advocate is a selection post where merit takes precedence over seniority and since the applicant has earned two out standing remarks in 1990-91 and 1991-92 and 'Very Good' in 1992-93 and respondent No.4 has been graded only as 'Very Good', as such the applicant should have been recommended on the basis of her 'out standing' record of service and performance.  In this connection, the applicant has also cited office memorandum filed as Annexure 'C', which reads under:


"In making promotions, it should be ensured that suitability of the candidates for that promotion is considered in an objective and impartial manner..........." 

The applicant's grievance is that the recommendations of the UPSC do not indicate that the members of the D.P.C. followed the guidelines issued by the Department of personal and Training from time to time and as such aggrieved by this recommendation, the applicant filed this OA on 9.10.1994 praying for the following reliefs: 

"(a) quash the order, if any, of the selection of the respondent No. 4, for the post  of Dy. Govt. Advocate, taken o the basis of the meeting of the Departmental Promotion Committee  on 14.11.1994 and headed by the members of UPSC and order for review of the  decision by the said Departmental Promotion Committees. 

(b) "to restrain the respondent No. 1 to 4 from appointing the respondent No.4, as Dy. Govt. Advocate in the Central  Section of the Supreme Court of India for looking after the litigation of the Govt. of India..................."

On notice, the respondents filed the reply and contested the application and grant of relief prayed for.

We have heard Mr. R.K. Anand, Senior Advocate with Mr. M.P. Shorawala, Advocate for the applicant ad Mr. M. Chandershekharan, Addl. Solicitor general and            Mr. Naresh Kaushik, Advocate for the official respondents and the private respondent, respectively and perused the record of the case and the ACRs of the applicant and respondent No.4. 

The learned counsel for the applicant argued that though respondent No.4 is senior but the applicant is more meritorious as is reflected from the ACRs and merit has to be judged in an objective and impartial manner and the DPC did not make proper assessment of the merit of the two candidates.  The learned Sr. Advocate said that since ACRs of both the candidates Court should satisfy itself about the contentions made by the applicant in OA and reiterated in rejoinder regarding the superiority of the remarks earned by her. The seniority cannot be the basis of selection in a case like this.  He also alleged legal malafides on the part of the DPC in recommending respondent No.4. He vehemently and vigorously argued that the service record of the applicant is better ad superior to that of respondent No.4 and if this is not prayed on the basis of the ACRs, he will not have a case at all.

The learned Addl. Solicitor General argued that both the candidates were assessed as 'Very Good' by the D.P.C. and in a situation like this where all things are equal, seniority has to be given due weightage ad this is exactly what was done in this case.  The recommendation of the DPC, according to him, is based on objective and impartial assessment of both the candidates in the zone of consideration and that Tribunal cannot interferes unless the recommendation is found to be arbitrary and discriminatory in nature.  He further argued that the DPC has followed the guidelines issued by the DO PI and, therefore, the recommendations cannot be saulted with.  We have perused the records produced by the department in a sealed cover and it is true that Shri B.K. Prashad has been graded as 'Very Good' by the reporting/reviewing authority but no remarks have been recorded by the accepting authority during the three years period. Thus, in his case, his ACR for three years clearly indicates that he has been graded by both the officers, that is, reporting and the reviewing officer as 'Very Good'.  The resume submitted by the applicant about his work has been accepted by the Reporting Officer and various columns also indicate that his overall performance in the various fields of activities ad his relationship with superiors and subordinates have been adjudged as 'Very Good'.  As regards the applicant, remarks for 1991 is certainly 'Outstanding' and this has been accepted by the reviewing officer but unfortunately there is no remarks from the accepting authority.  The remarks in case of the applicant Smt. Katyar are 'out standing' grading by the reporting and the reviewing officer only.  There is no            (not legible) Accepting Authority  either on the grading or the attributes of the applicant.  The remarks for the year 1991-92 do not seem to have been recorded separately although the resume, which she has submitted is from 01.04.1991 to 31.03.1992 but the reporting officer, who has recorded the remarks on 18.08.1993 has graded her as outstanding.  The remarks do not flow from the various parameters filled up by the reporting officer.  The reviewing officer has recorded his remarks on 09.09.1994 and has endorsed the reports of the reporting officer but in this case also there is no remark of the accepting authority.  The grading recorded by the Reporting Officer on 15.06.1990 is only 'Very Good'.  These, are presumably are the remarks for 1992-93.  The reviewing officer also has recorded only 'Very Good' remarks on the accepting authority has not recorded any remarks.  Thus, taking the overall picture, Ms. Katyar has got outstanding gradings but   one 'outstanding' does not flow from various parameters given and the reports entered therein.  This must be the reason why both the officers on overall assessment have been graded as 'Very Good'.  The remarks of the Minister, who must be the accepting authority, the DPC seems to have gone through the parameters and the remarks given therein and categorised both as 'Very Good' although in case of Mrs. Katyar, the grading given by the reporting/reviewing officer for two years certainly are outstanding.  The reporting and reviewing officers are the same in both cases.  The remarks in both the cases have been recorded by the Special Secretary and the Law Secretary is the reviewing officer and we presume that one of them must have been a member of the committee presided over by a member of the UPSC.  This Tribunal is not expected to play the role of an appellate authority or an umpire in the acts and proceedings of the DPC. The recommendations of the expert bodies cannot be questioned and judicially reviewed.  It has been held in case of State of Bihar & others Vs. Dr. Asis Kumar Mukherjee and others ((1975) 3 Supreme Court cases 602):

"From Olympic team selection to orthopedic expertise                the judicial robes are invited to exercise umpire's jurisdiction under our system.  Even where judges angles should they not fear to tread where perhaps others may rush in?"    

In case if B.S.Minhas Vs. Indian Statistical Institute (1983) 4 SCC 382, the Hon'ble Supreme Court has observed as follows: 


" It is not for the Court to determine who is the Superior of the two candidates ad who should be selected.  It is for the   authorities concerned to select from amongst the available candidates.

In AIR 1987 SC 1889 SBI Vs. Mohd. Moinuddin, the Hon'ble Supreme Court has clearly laid down that selection has to be made by a regularly constituted DPC and no officer can claim promotion or selection to the higher grade as a matter right.  He has a right to be considered but ha no right to be promoted and the Court is not competent to sit is an appellate authority ad appreciate the abilities and attributes of the eligible candidates".  The same view has been reiterated in AIR 1988 SC 1969 UPSC Vs. Hiranaya Lal, wherein it has been observed that the authority to make               selection has been vested in the DPC and the Tribunal or a court cannot usurp the role for itself.  In one of the latest rulings, the Hon'ble Supreme Court in JT 1995(2) SC 654 Major General I.P.S Dewan Vs. Union of India and others categorically barred the jurisdiction of the Courts to sit as an appellate authority over the acts ad proceedings of the DPC.


In view of the law laid down by the Hon'ble Supreme Court, we cannot go into the recommendations made by the DPC and accepted by the Government.  The learned Additional Solicitor General categorically stated at the Bar that ACC has already accepted the recommendations of the DPC and has appointed Shri. B.K. Prasad as Deputy Govt.  Advocate and thus after the approval of the ACC the petition itself has become infructuous.  This Tribunal is neither competent to sit in judgment over the recommendations of the DPC nor it is competent to sit in judgment over the acceptance or rejection of the recommendations by the ACC as has been held in the case of Dr.A.K. Mukherjee Vs.  Union of India (supra).  In the light of the aforesaid observations, the application fails and is dismissed leaving the parties to bear their own costs. 


The order of status-quo granted by the Tribunal on 03.01.1995 and continued till the hearing of this application is vacated.  The original ACRs called form the Department of Legal Affairs, Ministry of Law, Justice and Company Affairs are returned in sealed cover to the learned counsel for the respondents Shri Madhav Panikar.

***

SUPREME COURT OF INDIA

CIVIL APPEAL No.4432 of 1996

D.D. 8.11.1996

Hon'ble Mr. Justie S.C.Agrawal

Hon'ble Mr. Justice Nanavati

Mrs. Anil Kaliyar – Appellant

Vs.

Union of India & Ors. – Respondents

J U D G M E N T

S.C.AGRAWAl, J.:

This appeal relates to appointment on the post of Deputy Government Advocate in the Central Agency Section in the Ministry of Law of the Government of India.  The appellant as well as respondent No.4 are both employed in the Central Agency Section.  The appellant joined as Asst. Government Advocate on April 9, 1990, while respondent No.4 joined the said post on October 5, 1989.  Respondent No. 4 was thus senior to the appellant.  The post of Deputy Government Advocate is a selection post on which appointment is made from amongst Asst. Government Advocates. A Departmental Promotion Committee (DPC) headed by a member of the Union Public Service Commission was constituted for making the selection. The appellant as well as respondent No.4 were graded as "Very Good" by the DPC and since respondent No.4 was Senior to the appellant he was selected and on the basis of the said selection he was appointed as Deputy Government Advocate.  The appellant moved the Central Administrative Tribunal, Principal Bench, New Delhi (hereinafter referred to as 'the Tribunal') by filing OA No. 2536 of 1994 which has been dismissed by the impugned judgment dated June 8, 1995.

Before the Tribunal the main contention urged by the appellant was that the selection was made by the DPC on the basis of the Annual Confidential Reports (ACRs) of the appellant and respondent No.4 for the years 1990-91, 1991-92 and 1992-93 and had in the ACRs for the years 1990-91 and 1991-92 the applicant was graded as "outstanding" by the Reporting Officer as well as the Reviewing Officer and that in the ACR for the 1992-93 she was graded as "Very Good" by the Reporting Officer as well as the Reviewing Officer and that  respondent  No.4 on the other hand, was graded as "Very good" by the Reporting Officer as well as the Reviewing Officer in all the three ACRs.  The submission was that since the appellant had been graded as "outstanding" in two out of three ACRs by the Reporting Officer as well as the Reviewing Officer, grading the appellant as "Very good" by the DPC was not justified.  The Tribunal has held that it was not expected to play the role of an appellant authority or an empire in the acts and proceedings of the DPC and that it could not go into the recommendation made by the DPC which had been accepted by the Government.  The Tribunal has at the same time, looked in to the ACRs of the applicant and has observed that out of two "out standing" gradings given to the appellant out "out standing" grading does not flow from various parameters given an the reports entered therein and that must be the reason why the appellant had been grained as "Very good".

Shri. Gopal Subramanium, the learned senior counsel appearing for the appellant, has submitted that the Tribunal was in error in observing that one "outstanding" grading does not flow from various parameters given and the reports entered and in doing so the Tribunal has assumed the role of an appellate authority over the Reporting Officer and the Reviewing Officer, a course which according to the Tribunal itself, could not be adopted be it.  The submission is that the grading has to be made by it the Reporting Officer and the Reviewing Officer and since both have agreed in granting the appellant as "outstanding" in the ACRs for the years 1990-91 and 1991-92, it was not open to the Tribunal to say that one of the "outstanding" gradings does not flow from various parameters given and the repairs entered therein.  As regards the grading made by the DPC, the submission of Shri Subramanium is that there is no reason why the appellant should have been granted "Very Good" when she had received "outstanding" remarks from the Reporting Officer as well as the Reviewing Officer in the ACRs of two out of three years. 


Having regard to the limited scope of judicial review of the merits of a selection made for appointment to a service or a Civil Post. The Tribunal has rightly proceeded on the basis that it is not expected to play the role of an appellate authority or an umpire in the acts an proceedings of the DPR a that it could not sit in judgment over the selection made by the DPC unless the selection is assailed as being vitiated by mala fides or on the ground of it being arbitrary. It is not the case of the appellant that the selection by the DPC was vitiated by mala fides. 


The question is whether the action of the DPC in grading the appellant as "Very Good" can be held to be arbitrary.  Shri. G.P. Sanghi, the learned senior counsel appearing for the Union Public Service Commission for giving overall gradings, including that of "outstanding", to an officer.  Having regard to the said confidential procedure which is followed by the Union Public Service Commission, we are unable to hold that the decision of the DPC in grading the appellant as  "Very good" instead of "outstanding" can be said to be arbitrary.  No ground is, therefore, made out for interference with the selection of respondent No.4 by the DPC or the basis of which he has been appointed as Deputy Government Advocate.  But, at the same time it must be held that the Tribunal was in error in going into the question whether the appellant had been rightly graded a "outstanding" in the ACR's for the years 1990-91 and 1991-92.  The observations of the Tribunal that out of the two "outstanding" in the ACRs for the years 1990-91 and 1991-92.  The observations of the Tribunal that out of the two "outstanding" grading does not flow from various parameters given ad the reports entered therein cannot, therefore, be upheld and are accordingly set aide.


The appeal is disposed of accordingly with no order as to costs.

***

CENTRAL ADMINISTRATIVE TRIBUNAL, MUMBAI

OA No.975/96 dt. 19.3.1998

Hon'ble Shri  Justice R.G.Vaidyanatha, Vice Chairman

Hon'ble Shri P.P.Srivastava, Member (A)

Mr.B.Sarangi Vs. UOI & Others

Even though Sambhus case has been upheld by the Supreme Court, in the order it is clearly mentioned that the decision given by the full bench appears to be fair and just in the peculiar facts and circumstance of the case.

O  R  D  E  R

[Per : R G Vaidyanatha, Vice Chairman]

1.
This is an application filed under section 19 of the Administrative Tribunals Act 1985.  Respondents have filed reply.  We have heard Mr. M.S. Ramamurthy with                 Mr. Ramesh Ramamurthy.  Learned counsel for the applicant and Mr.R.K. Shetty, learned counsel for Respondent Nos. 1and 3 and Shri. R. Srinivasan, learned counsel for Respondent No.2.

2.
The applicant is working as Superintending Engineer in the Military Engineering Service (MES).  His grievance is about the 1986 DPC proceedings under which he was placed on panel of Executive Engineers for the year 1982 instead of 1981.  There was dispute between direct recruits and promotees in the MES.  The matter was (initially decided by the Supreme Court in the case of A. JANARDHANA Vs. UNION OF INDIA, decided by the Supreme Court on 26.04.1983 in Civil Appeal No. 360 of 1980, where the Supreme Court gave certain directions as to how seniority list should be prepared.  Then on the basis of the directions of the Supreme Court the DPC, chaired/presided over by a member of the UPSC considered the promotion to the cadre of Executive Engineer for different years like 1919,1980,1981,1982 and 1983.The DPC meeting was held in 1986 wherein the applicant was placed on the panel against the vacancies of Executive Engineer for the year 1982.  According to the applicant if the DPC had considered the question of seniority on correct ad legal basis then the applicant should have been placed in the 1981 panel itself.  It is alleged that in the revised seniority list of 1987 Sr. 13 to 68 of 1981 panel are all juniors to the applicant and if the applicant had been correctly placed in the 1981 panel he would have been at Sr. No. 12 itself.  If the applicant is kept in 1981 panel in the right place then, now he would be entitled to be considered for the promotion to the post of Additional Chief Engineer.  The reason for not giving proper place in the seniority list to the applicant is a wrong interpretation of the grading given in the ACRs of the candidates.  It is stated that since the applicant was already working on adhoc basis. In the higher post of Executive Engineer the grading in the ACRs cannot be compared with the grading of his ACRs of the Assistant Executive Engineer which is a lower cadre on the principles upheld by the full Bench in Mr. S.S. SAMBHUS Vs. THE UNION OF INDIA ORS. (1991-93 A.I. FULL BENCH JUDGMENTS 178) and confirmed by the Supreme Court that whenever an officer is working on ad-hoc basis in a higher grade then his grading in ACR should be upgraded by one step for the purpose of considering his case of promotion.  Since the applicant's case has been considered along with his juniors without upgrading his grading in the ACRs his seniority has been placed in 1982 panel instead of 1981 panel.  Therefore, applicant has approached this Tribunal by way of this application that the proceedings of 1986 DPC under which the applicant was placed in 1982 panel should be declared at unjustified, and volatile of Articles 14 and 16 of the Constitution of India and for a direction to the Respondents to consider the case of the applicant for vacancies of 1981 by upgrading his ACRs as laid down by the Full Bench of this Tribunal in SHAMBUS case and confirmed by the Supreme Court and for other consequential benefits.

3.
Though the Respondents Nos. 1 and 3 on the one hand and Respondent No.2 on the other have filed separate written statements, their defence is common their common.  Their main plea is that the application is bared by limitation, delay and laches.  It is stated that the question of seniority cannot after a lapse of ten to twelve years and therefore the application is not maintainable after the delay of so many years: that the principle enunciated by the full bench in SHAMBUS case ad upheld by the Supreme Court depended on the peculiar facts and circumstances of that case and cannot be applied as a uniform rule in all cases. Even otherwise that decision cannot be applied to cases which had been closed long prior to the judgment in other words the previous promotions had been prior to the judgment in SHAMBUS case cannot be responded on the basis of a subsequent judgment.  It is also their case that the application is bad for non-joinder of necessary parties, since the persons who are above the applicant in the seniority list and who are going to be affected if the applicant's case is accepted, are not made party respondents.  It is further their case that identical matter has already been concluded by the Principal Bench of the Tribunal by decision dated 29.01.1993 in transferred application No. 1037 of 1985.  It is therefore, prayed that the application be dismissed. 

4.
The learned counsel for the applicant Mr. Ramamurthy, contended that the proceedings of 1986 DPC meeting are vitiated and the seniority list prepared is liable to be quashed since applicant's ACRs, who was working in the higher post, have been considered at par with the officers working the lower cadre.  He argued that the applicants grading in ACRs should be upgraded by one step on the principal upheld in SAMBHUS case and upheld by the Supreme Court and DPC should be given direction to review the case of the applicant by upgrading the ACRs and for giving promotion for the 1981 vacancies and restore his rightful place in the seniority list.  But the learned counsel for the respondents while refusing this contention on merits pleaded the grounds of limitation, delay and laches and non-joinder of parties and contended that the application is not maintainable.

5.
In the light of the arguments addressed before us the points that fall for determination are:    


i) Whether the application is bad, not maintainable on the ground of limitation delay and laches?

ii) Whether the application is bad for non-joinder of necessary parties?

iii) Whether on merits the applicant's grading in ACRs should be upgraded as contended?

iv) What order?

POINT   NO.(1)


As for as the question of limitation is concerned Section 21 of the Administrative Tribunals Act, 1985 provides a period of limitation of one year.  In the present case the DPC proceedings were held in 1988 and as a result of the same seniority list was published in 1997.  The applicant is shown, according to him, far below his juniors.  Therefore, the applicant got a cause of action to question seniority list after 1988 DPC meeting or atleast when the seniority list after 1988 DPC meeting or atleast when seniority list was published in 1987.  He should have immediately approached either this Tribunal or any competent court to challenge the correctness of the seniority list.  Though the cause of action arose either in 1988 or 1987, the present OA is fitted as late as in 1996.  Here making some representations or repeated representations will not save limitation as held by the Apex Court in S.S. RATHORE Vs. STATE of MADYA PRADESH, (AIR 1990 SC 10).  As soon as the seniority list came to be published the applicant got cause of action.  He cannot sleep over his rights for ten years and then come to the court to question the correctness or legality of the seniority list.


Apart from the question of limitation, we have to consider this question from a different angle viz., from the point of view of delay and laches. Even if an application is within limitation or no period of limitation is attracted still the claim can be rejected on the principle of delay and laches.  We must bear in mind that the question of seniority cannot be kept on hanging for years together.  There must be certainty to everything particularly in service maters.  How can the applicant sleep over the rights over seniority list for 10 years and then move this Tribunal, which becomes a state claim and cannot be entertained by any court or Tribunal.  If the application is granted then the applicant will go about 60 places in the seniority and those 60 people are affected after a lapse of 8 to 10 years.  In service jurisprudence apart from the question of limitation, delay and laches assume importance while granting relief to an applicant.  Even if a party is entitled to relief on merits, the court or Tribunal may not grant if he comes to court after a long lapse of time.  We will presently refer to some of the cases on this point appearing for the respondents.

7.
In OA No. 289/97, an identical matter filed by officer of MES like the applicant challenged the very same 1988 DPC proceedings and the question of seniority.  We had rejected that application by order dated 12.12.1987 only on the ground of delay and laches.


In the case of B.S.BAJWA & ANOR Vs. STATE OF PUNJAB (JT.1998(1) SC 57) the Supreme Court observed that the applicant knew from the beginning their position in the seniority but did not come to court early. Then it is observed in para 6 as follows:

"............ It is well settled that in service matters the question of seniority should not be re-opened in such situations after the lapse of a reasonable period because that results in disturbing the settled position which is not justifiable".


In 1997(6) SCC 255 (STATE OF HARYANA & ORS. Vs. AJAY WALIA), it was found that the writ petition had been filed 13 years after cause of action arose and it was held that due to delay and laches the writ petition is not maintainable, they have even pointed out that representations repeatedly made do not furnish fresh cause of action to file writ petition.  In fact in that cause the High Court granted some relief, but the Supreme Court reversed the same holding that in view of long delay and laches the writ petition was not maintainable.


STATE OF KARNATAKA & ORS Vs. S.M. KOIRAYYA AND OTHERS [(1996) 6 SCC 26] it is a case where some applicants came to the Tribunal on the ground of similar relief has been granted to some other officials in a previous case.  The Supreme Court noticed that there was delay of few years and that mere fact that the applicants filed the belated application immediately after coming to know that in similar claims relief had been granted to some other officials in 1989 was not a ground for the applicants to come late and there is no sufficient ground for condonation of delay.


1991 SUPP (2) SCC 183 (GOVERNMENT OF ANDHRA PRADESH & ORS Vs. M.A KAREEM & ORS) – it was a case of agitating service dispute after 13 years.  The Supreme Court has observed that the Courts and Tribunals should be slow in disturbing the settled affairs in service after such a long period.  Further, the Supreme Court held that the officials who are likely to be affected by the order were not made parties.  It is further pointed out that delay of 8 years in initiating legal remedy is fatal and on this ground alone writ petitions are liable to be dismissed. 


In the case of GC GUOTA & ORS Vs. M.K. PANDEY AND ORS. [AIR 1988 SC 288], it was found that the writ petition had been filed four years after the seniority question was settled.  The Supreme Court in para 29 observed as under:

" 29.   In the instant case however, I am not inclined to give any relief to the respondents (petitioners in the writ petition) by directing re-determination of the seniority of the respondents as well as the appellants on the ground of unusual laches and delay".

AIR 1990 PUNJAB AND HARYANA 117 [PUNJAB STATE ELECTRICITY BOARD, PATIALA AND ANOTHER Vs. ASHOK KUMAR SEHGAL & ORS], the full Bench of Punjab and Haryana expressed similar view. His Lordship Justice M.N. Punchi as he then was (Presently His Lordship is the chief Justice of the Supreme Court has observed that has disentitled the party to get any relief.  It is observed if the promotions are scheduled retrospectively after a lapse of so many years it would lead to chaos and would put heavy financial burden on the employer.

8.
It is therefore, seen that in service matters, particularly where question of seniority is concerned, we cannot grant relief in State claims after a long lapse of time.  Here the seniority was published in 1987 and the present application is filed in 1998.  Now at this distance of time we cannot direct that the seniority list should be changed and DPC should review the case of the applicant and then place him above so many officers as per 1981 seniority.  Having regard to the facts and circumstances of the case we are constrained to hold that the present application is highly belated and therefore bared by limitation besides being bad on the grounds of laches and delay.  There is absolutely no justification in this belated application and on this short ground the application is liable to be dismissed summarily.  Point No. (1) is answered accordingly.

9.
POINT NO.(ii):

As already stated the applicant is claiming the seniority over many persons and he wants to be placed at SC No. 12 and jump in the list by about 50-60 places.  All these 50-60 persons who are likely to be prejudicially affected by this order are not made parties to this OA.


In the case of full Bench of the Punjab and Haryana mentioned above on the ground of laches and delay it has been observed that the concerned junior who is likely to be affected is not made as a party.  We have already referred to the decision of the Supreme Court.  In 1991 SUPP 2 SCC 183 above where it has been observed by the apex court that the persons likely to be prejudicially affected by the order are not made parties and this is one of the grounds for rejecting the petition.


In 1996(3) SCC 587 [J. JOSE DHANAPAUL Vs. S. THOMAS AND OTHERS] it was observed that the tribunal could not have interfered in a matter when the person to be affected was not made as a party.


It is one of the fundamental principles in law that a person who is likely to be affected by the order should be made a party to the proceeding.  The applicant wants the seniority list to be changed and he should be placed at Sr. No. 12 by passing many seniors shown in the seniority list.  All those persons who are going to be affected by any order that may be passed in allowing the application should have been made parties to the OA.  Their rights cannot be denied by allowing the OA without hearing them.  Hence in our view non-impleading of persons to be prejudicially affected if the      allowed is fatal defect in the OA.  Hence point No. (ii) is also in the affirmation. 

10.
POINT NO. (iii)


In view of our findings on points (i) & (ii), the application is liable to be rejected without going into the question of merits.  However, since the matter has been argued before us we will give our brief reasons on Point No. (iii).


The only argument addressed on behalf of the applicant about the merits is that in view of the decision of the Full Bench in SAMBHUS case (Supra) grading of the applicant's ACRs for the relevant years should be upgraded since he was working in the promotion post of Executive Engineer on ad-hoc basis.  The learned counsel for the respondent contended that the very ad-hoc promotion of the applicant to the post of Executive Engineer is found to be illegal and such ad-hoc promotions have been quashed by the Supreme Court in JANARDHANA's case and therefore, the question of the applicant getting benefit of the ad-hoc promotion for the purpose of upgrading the ACRs in view of the decision of the Full Bench in SAMBHUS case does not arise.  In our view the argument is not without force.


The further argument on behalf of the respondents is retrospectively effect and promotions made previously cannot be reopened on the basis of a subsequent judgment.  This argument is also not without force. 

11.
We have already soon as for as the applicant is concerned the DPC proceedings were completed in 1986 and seniority list was published n 1987.  The applicant accepted the seniority list without any murmur for years together.  He never approached any court of law or the Tribunal challenging the same on any ground.  The judgment of SAMBHUS case was delivered on 29.10.91 by the Full Bench.  Can it be that in view of the Full Bench judgment in 1991 all promotions made in all departments all over India should be re-opened and the previous promotions should be ser aside and fresh promotions should be given effect retrospectively etc. In our view such is not intended by law.  Even if the decision of SAMBHUS case is applicable, still it can not be applied retrospectively and the assessment made in 1986 and the seniority list of 1986 cannot be re-opened on the basis of a judgment given by the Full Bench in 1991 and that too in the present OA filed in 1996. If this argument is accepted then it would create chaos and anarchy in service matters all over India and in all departments of Central Government.  The question of seniority cannot be kept on hanging and cannot be changed as and when some judgment is delivered by the Tribunals or courts.  It may be in future, we can follow SAMBHUS case and give list which have become final cannot be re-opened in view of a subsequent decision given by a court of Tribunal.  In fact we have come across many decisions of the Supreme Court where they have held that even if the promotions or appointments are illegal they are not quashing the same in view of lapse of time.  No authority is necessary for such a preposition of law.  Therefore, in our view, even if we accept the applicant's case with the principles laid down in SAMBHUS case, the promotions made in 1986 and the seniority list prepared in 1987 which have become final cannot now be re-opened in view of the judgment in SAMBHUS case which was given in 1991.

12.
Then there is serious dispute between the parties about the very application of the judgment of SAMBHUS case to the fact of the present case.  The learned counsel for the respondents invited our attention ad submitted that this very question arose for consideration before the principal Bench i a identical matter in a OA filed by the same MES Officers whose case was determined along with the applicant in the DPC held in 1986 and the seniority list published in 1987 (A.K. BAJAJ Vs. UNION OF INDIA & ORS.,  decided on 29.01.1993 in Tr A. No. 1037/1985) raising the same question about the same 1988 proceedings pertaining to MES.  The same argument that SAMBHUS case is applicable was pressed into service before the Principal Bench and the Division Bench of the Principal Bench rejected that argument in their judgment, the relevant portion for our present purpose is at para 30 which reads as follows:-

"30.    Some of the applicants have argued that relative assessment was not on the basis of equality.   While some have been adjudged on their performance in the post of Assistant Executive Engineer, some others like the applicants have been also adjusted in this higher post of Executive Engineer.  In this context, they have relied upon the judgment of the Full Bench of this Tribunal dated 29.10.1991 in OA 306/1990 and connected matters - S.S. Sambus and others Vs. Union of India and others.  In our opinion, the aforesaid decision of the Full Bench and other decisions cited before us are distinguishable.  In our opinion, where promotions are to be made by selection method, as in the instant case, it is entirely left to the DPC to make its own classification of the officer being considered by them for promotion, irrespective of the grading that may be shown in the confidential reports.  It is for the DPC to consider the confidential reports as a whole in this regard. 

For good reasons the Principal Bench has observed that SAMBHUS case is not applicable in the peculiar facts and circumstances of that case, which applies to the facts of the present case also since the applicants also belong to MES and they are also challenging the same DPC proceedings and the same seniority list.  Though we have heard the learned counsel of the applicant at length we are not persuaded to take a different view.  Even though SAMBHUS case has been upheld by the Supreme Court, in the order it is clearly mentioned that the decision given by the Full Bench appears to be fair and just in the peculiar facts and circumstances of the case.  Hence agreeing with the observations of the Principal Bench we dismiss this application.    

***

PRINCIPAL BENCH, NEW DELHI

OA NO.1936/2001 DT. 12.11.2001

Hon'ble Shri V.K.Majotra, Member (A)

Hon'ble Shri Kulip Singh, Member (J)

Mr. R.K.Anand Vs. UOI & Others

In view of the ratio of the judgement of the Supreme Court in the case of UP Jal Nigam when in view of the criteria of promotion to the SAG downgradation from 'Very good" has an adverse effect on the career of the applicant it was imperative that such ACRs should have been communicated to him.

O R D E R

Hon'ble Shri. V.K.Majotra, Member (A):


The grievance of the applicant is that several juniors to the applicant have been promoted to the Senior Administrative Grade (SAG) of the Indian Defence Accounts Service (IDAS) superseding the applicant vide panel for promotion recommended by the Departmental Promotion Committee (DPC) meeting held on 30.11.2000.  Super session of the applicant is evident by the promotion order dated 28.03.2001 (Annexure-2) in respect of a junior II Shri. S.K. Kohli, respondent No.5.  The applicant contended that the benchmark for promotion to the SAG is 'very good', and that he has never been communicated any adverse remarks in his service career.  He has stated that as pr order dated 17.08.1995 of the Allahabad Bench of this Tribunal in OA No. 1837/1994, when the benchmark for promotion is 'very good', the remarks  'good' and 'average' will adversely affect the promotion and have to be communicated.  The applicant also placed reliance on U.P. Jal Nigam Vs. Prabhat Chandra Jain, AIR 1996 SC 1661 contending that if an employee legitimately had earned a 'very good' report in a particular year which, in a succeeding one, and without his knowledge, is reduced to the level of 'good' without any communication to him, it would certainly be adverse and affect him at one or the other stage of his career.  In the instant case as nothing has been communicated to the applicant, his suppression is bad in law.

2.
The learned counsel of the respondents stated that the DPC held on 30.11.2000 considered the question of selection of officers for promotion to the SAG of IDAS.  The vacancy position during the year 2000-2001 was 8 vacancies in the general category and none in the reserved categories.  Whereas the DPC examined the character rolls of the applicant and assessed him as 'good', those assessed as 'very good' were placed in the panel/extended panel.  The applicant was neither placed in the select panel nor in the extended panel on the basis of his record.

3.
We have perused the confidential reports of the applicant.  We find that no ACR of the applicant was written for the period from 11.01.1994 to 31.03.1995 as he had not worked under any Reporting Officer during that period continuously for three months.  It is further noted that the applicant was assessed in category 'good' during the periods 01.04.1995 to 09.11.1995, 01.04.1997 to 05.03.1998 and 08.12.1998 to 31.03.1999.  It is not the respondents' case that as the benchmark for promotion to the SAG is 'very good', they had communicated the downgraded entries in the applicant's ACRs during the relevant periods when he was generally categorised as 'good'.

4.
In view of the ration of the judgment of the Supreme Court in the case of U.P. Jal Nigam (Supra) when in view of the criteria of promotion to the SAG down gradation from 'very good' has an adverse affect on the career of the applicant t was imperative that such ACRs should have been communicated to him which was not done in the present case.  Thus, we are of the view that ACRs in which the applicant was categorised as 'good' and which have been described above, are unsustainable.  Consideration of the applicant's case for promotion to the SAG based on the aforesaid ACRs has to be held as vitiated.  In the circumstances, we are left with no alternative but to hold that non-consideration of the applicant for empanelment to SAG was irregular and he has to be re-considered ignoring the ACRs for such years when he has been categorised as 'good' as against the benchmark of 'very good'.

5.
We, therefore, in the light of the above discussion quash and set aside the applicant's assessment as 'good' based on which his case was considered in the DPC meeting held on 30.11.2000 and direct the respondents to convene a review DPC for re-considering the applicant's case for promotion to the SAG ignoring the ACRs in which he was graded as 'good' ad when such ACRs were not communicated to the applicant.  The applicant's claim for promotion to SAG may be considered in the above terms within a period of three months from the date of receipt of this order as per rules and relevant instructions on the subject.  In this manner, if he is found fit for promotion to SAG, he may be promoted to the SAG with effect form the date his immediate junior was promoted, with all consequential benefits.

6.
Present OA is allowed in the aforesaid terms.  There will be no order as to costs.       

***

F.25/3/2001-R(C&P)

UNION PUBLIC SERVICE COMMISSION

RECRUITMENT (C&P) SECTION

New Delhi, 20th November 2001.

Subject: Judgment delivered by the CAT, Hyderabad Bench on O.A No.925/99, filed by                             Sh. K. Satyaprasad Vs. Union Public Service Commission & Ors.

**********


This OA was filed by Sh. K. Satyaprasad alleging that the Union Public Service Commission committed mistake by selecting another candidate – respondent No.3 in this case – for the post of Deputy Director in the M/o Food & Consumer Affairs.  


The respondent No.3, who ranked 2nd in the Selection List, was appointed to the above post., consequent upon cancellation of appointment of the originally selected candidate whose selection was  found  to be irregular by the Commission.  The applicant claimed that the appointed candidate did not posses the essential eligibility conditions for the post as per the notification of the Commission and the applicant being more qualified than him should have been selected and appointed to the post in question.


The respondents in their reply contested that consequent upon cancellation of candidature of the originally selected candidate, the respondent No. 3 i.e., the next candidate in the Selection List was recommended for appointment by the Commission subject to verification of his claim of possessing specialisation in Plant Pathology.  The claim of respondent NO.3 was got confirmed from the Registrar of the concerned University by the Ministry before the offer of appointment was issued to him.  The applicant argued that the Registrar much less the Dy. Registrar are not the proper authorities or functionaries to make observation or comments on such highly sophisticated areas like specialisation and as such the confirmation by the University can hardly be an authentic assessment of the qualification.


The CAT, Hyderabad, dismissed this OA vide order dated 31.08.2001, the operative part of which is reproduced below:


"It is not in dispute that applicant got his degree from a recognised University.  It is also not in dispute that R-3 was in the 2nd place in the select List. As there was a mistake committed in selecting Sri. Kulkarni, UPSC thought it proper to verify the qualification before issuing the appointment letter and advised the Ministry to get the qualification of R-3 verified before issuing the appointment letter and the Ministry got it verified by approaching the registrar of Kumaon University and after getting confirmation, issued the appointment letter.  Approaching Registrar, of a recognised University of getting the confirmation of qualification cannot be said to be unjustified or wrong UPSC is better situated to judge whether the particular candidate is qualified No.3 and decided to verify the qualification before issuing the appointment letter.   


Under the above circumstances, we do not find any reason to interfere will such decision when there is no mala fide in it.


Accordingly, OA is dismissed".


Circulated for information and guidance among all Officers/Sections in the Recruitment Wing. 

***

F.25/3/2001-R(C&P)

UNION PUBLIC SERVICE COMMISSION

RECRUITMENT (C&P) SECTION

New Delhi, 16th January 2002.

Subject: Judgment delivered by the CAT, Ahmedabad Bench on OA No. 504/1994, filed by Smt. Anita P Rawal Vs. U.O.I. & Others. (Dealt in File No. F25/47/94-R(C&P)/R.IVRectt. File NO. F.1/72/92-R.IV)

                                  **********

Brief facts relating to the case are given below:-

The appellant Smt. Anita P Rawal was an applicant for a post in the Junior grade of Indian Information Service.  The applicant was interviewed provisionally and was asked by the Commission to send proof that the diploma in Journalism held by her – which was from the Navgujarat Multi Course Training Institute – is from a recognised institute.  From the documents submitted by her, in reply, it was observed that there is no mention that the diploma in journalism awarded by the institute is recognised by the Govt. 

The appellant had also claimed that one Kum. Kalpana Acharya, who is having the same qualification was interviewed and selected for the post of Programme Executive in All India Radio, by the UPSC and as such the applicant can not be discriminated against. This argument was contested by the respondents on the ground that there was no conscious decision taken in the case of Kum. Kalpana Acharya and in any case she belonged to a much earlier batch and that the applicant has no right to claim that if a mistake had been committed in one particular case, the same should be committed in her case also.

The CAT, Ahmedabad dismissed the claims of the applicant vide it's judgment, the operative part of which is reproduced below:

"When she asserts that the diploma held by her is a recognised one, the burden is on her to substantiate this assertion.  She cannot pass on the same to the UPSC to make a roving inquiry whether it was a recognised Diploma or not and ask them to produce the service record of some other officer.  The reliance on the case of Kalpana Acharya is also not helpful in the light of the clear statement of the UPSC that no conscious decision was taken in her case with regard to the recognition of the diploma course conducted by the Navgujarat Multi – course Training Institute and that her name was included by mistake.  There is force in the statement of Mr. Rao that a mistake committed in Kalpana's case or in any other case (when in any case they belong to different recruitment periods) does not give a right to the applicant to claim that the same error should be committed in her case also.  If she asserts that it is recognised by the government of Gujarat, she has to establish the same.  If the papers in the Institute are destroyed by fire she could have approached the Government of Gujarat and got a certificate from them.  She has not done so.  It is for her to substantiate her statement that she holds the essential qualifications as laid down in the advertisement.  While she has given some documents which are of doubtful merit, she has not effectively discharged her burden by producing a certificate either from the Government of Gujarat or from any University.  The UPSC has gone on the basis that the Union Ministry of Education have not recognised the diploma in Journalism awarded by the Navgujarat Multi-Course Training Institute.

In the circumstances, we do not see any infirmity in the order of the respondents.  The OA is dismissed.

Circulated for information and guidance among all Officers/Sections in the Recruitment Wing.

***

SUPREME COURT OF INDIA

1995(1) ATT (SC) 441

D.D. 27.10.94

Hon'ble Mr. Justice K.Ramaswamy

Hon'ble Mr. Justice N.Venkatachala

Sarat Ku Dash & Ors. – Appellants 

Vs.

Biswajit Patnaik & Ors. – Respondents

Selection by Promotion


In case of merit cum suitability, seniority should have no role to play. Even a junior most person can jump the queue for accelerated promotion.

Cases referred:

1. R.S.Das vs. U.O.I & Ors (1986 Suppl. SCC 617)

2. National Institute of Mental Health & Neuro Sciences v. Dr.K.Kalyan Raman & Ors. (AIR 1992 SC 1906, para 7)

3. Syed Khalid Rizvi & Ors. Vs. U.O.I. & Ors. (1993 Suppl.(3) SCC 575)

***

O.J.C. No.610/98

D.D. 27.7.98

The Hon'ble Mr. Justice Susanta Chatterji

AND

The Hon'ble Mr. Justice D.M.Patnaik

Dr.Tophan Pati – Petitioner

-vs-

State of Orissa and others – Opposite parties


Held – In the absence of statutory criteria, PSC has the discretion of evolving its mode of evaluation of merit and selection of the candidates.


PSC in the absence of any written examination for any recruitment has been following the procedure of selecting the candidates on the basis of career marks + interview marks.  In the present recruitment to the post of Junior Teacher (Lecturer) in the Medical Colleges of the State the same procedure has been followed.  The petitioner has challenged the selection made by PSC before the State Administrative Tribunal which has dismissed his application.

In this Writ Petition filed against the said order, the High Court has up held the procedure followed by P.S.C.

Cases referred:

AIR 1960 SC 971 (Vanguard Fire & Gen.Ins. Co. v. Fraser & Ross)

AIR 1971 SC 2303 (A.Periakaruppan v. State or T.N.)

AIR 1976 SC 1697 (State of Gujarat v. Chaturbhuj Maganlal)

AIR 1988 SC 2031 (Atma Ram v. Ishwar Singh

AIR 1990 SC 781 (M/s. Goodyear India Ltd. V. State of Haryana)

AIR 1994 SC 39 (A.P. State Financial Corporation v. C.M.Ashok Raju)

AIR 1994 SC 141 (Anwar Ahmad v. State of Bihar

AIR 1997 SC 628 (K.V.Muthu v. Angamuthu Ammal)

AIR 1997 SC 2110 (Rajkumar v. Shakti Raj)

JUDGEMENT


Dr. Tephan Pati, the writ petitioner in the present case challenges the order dated 2-1-1998 of the State Administrative Tribunal dismissing his application as to validity of the selection made by the Orissa Public Service Commission, opposite party No.3 herein, for filling up vacancies in the posts of Junior Teachers, Psychiatry in the Medical Colleges of the State.

2.        It is stated in greater details in the writ petition that for appointment of teaching staff in different Medical Colleges of the State, the Orissa Public Service Commission, opposite party No.3, resorted to absolute illegalities and traveled beyond the Medical 
Teachers Recruitment Rules,1979 by taking into consideration marks of the candidates obtained in studies unconnected with Medical studies and putting them at par with marks obtained in Medical studies.


3.  It is placed on record that the petitioner having passed M.B.B.S. in 1979 from S.C.B. Medical College, Cuttack completed M.D. in psychiatry in 1984 was appointed as an Assistant Surgeon on 3-9-1984 being duly selected by the Orissa Public Service Commission in accordance with the Orissa Medical Service Recruitment Rules, 1979, He was attached to the Mental Health Institute in S.C.B. Medical College, Cuttack from 28-10-1985. While continuing in S.C.B. Medical College at Cuttack, by order dated 9-8-94 of the Government of Orissa, Health and Family Welfare Department as per Annexure-2 to the writ application, he was appointed as a Junior Teacher (Lecturer) in the discipline of Psychiatry and was posted to M.K.C.G. Medical College Hospital at Borhampur on ad hoc basis. This ad hoc appointment was preceded by an advertisement in the newspaper and selection by a Selection Committee and the petitioner was appointed in the discipline of Psychiatry with many others in different disciplines as mentioned in Annexure- 2.

4. It is highlighted that this appointment of the petitioner vide Annexure-2 was extended from time to time and on the date of filling of this writ application also the petitioner continued as a Lecturer in the discipline of Psychiatry. Attention of this Court is drawn to the fact that for recruitment in teaching branch in the Medical Colleges in the State, statutory rules under the proviso to Article 309 of the Constitution of India have been framed known as “the Orissa Medical Education Services (Recruitment) Rules, 1979. As per the said Rules of 1979, recruitment to the posts of Junior Teachers (Lecturers) in any Speciality or higher speciality is made by the Orissa Public Service Commission by following the procedure as envisaged in Rule (4) thereof.

5. There was an advertisement by the Orissa Public Service Commissioner on 31st August, 1996, being Advertisement No. 7 of 1996-97, vide Annexure-4 to the writ application for filling up Junior Teaching Posts (Lecturers) in thirty one districts under the Orissa Medical Education Service as indicated therein and the discipline of Psychiatry finds mention at serial number 23. In para-9 of the said advertisement it was mentioned that where the applications received would be large in number with reference to the number of vacancies advertised, the Orissa Public Service Commission would be entitled to short – list the candidates by resorting to a preliminary selection of there on the basis of career marks or by conducting a preliminary written test. It is stated that in the discipline of Psychiatry, there were nine applicants was not considered to be large no preliminary screening of short-listing was done. The Orissa Public Service Commission, however, ultimately rejected one application out of nine and called eight candidates to the interview and selection including the petitioner. After interview and selection, the four candidates impleaded as opposite parties 4 to 7 in the writ application were selected for appointment to the posts of Junior Teachers (Lecturers) in Psychiatry which was published in the Notice Board of the Orissa Public Service Commission, vide Annexure-5 to the writ application.

6.
The petitioner alleges that the Orissa Public Service Commission published the said list as per Annexure – 5 in gross violation of the statutory rules, i.e. the Orissa Medical Education Recruitment Rules, 1979 by adopting methods not known to the same, as a result of which the petitioner was kept out of list and candidates who were juniors to him having interior marks in comparison to the petitioner were selected.

7.      The petitioner has referred to Annexure-6 series, Annexure-7 series as also Annexure –8 to the writ application as to the achievement of the petitioner. It is alleged that the Orissa Public Service Commission is course of the interview and selection committed series of illegalities and infirmities, inasmuch as even the marks obtained by the candidates in Matriculation, Pre-University/ I.Sc. Examinations and other Under- Graduate studies were added to the marks obtained in the medical studies, as a result of which the petitioner was kept out of the list of selected candidates.

8. It is submitted that it is of great importance to note that no marks were given in the interview for research publications and there was no consideration of the experience and academic attainments as mentioned in sub-rule (3) of rule 4 and there was complete violation of the statutory guidelines.

9. In the writ application Government has also been made with illustration that in the school level, there are subjects like Sanskrit, Oriya, History, Civics, Social Studies, Mathematics, Home Science, English etc. which have got nothing to do with medical studies. One may secure very high marks in such subjects, but the same cannot be the determining factor and should not in any manner disturb the marks obtained in the subjects connected with medical career. Certainly academic attainments would mean the attainments in medical studies, publications in research, articles in important medical magazines, etc. and experience as Assistant Surgeon / Teacher and performances connected with the same, the ability and aptitude to teach means to see whether the man is suitable to discharge the duties of a Teacher with his educational learning and such being the purpose of the rule, the best Surgeons with their studies and learning could not have been kept out of consideration by applying career marks not connected with the same.

10. It is also pointed out that in course of the interview, the petitioner came to know that 100 marks were allotted for career marks and only 10 marks for interview. In the said 100 marks, the marks obtained in H.S.C. and other under- Graduate studies unconnected with medical studies were included and as a result candidates who were inferior to the petitioner in comparison were selected.

11. Detailing all those aspects and developing the submission in greater depth, the petitioner has challenged the selection made by the Orissa Public Service Commission as also the decision of the State Administrative Tribunal dismissing the petitioner’s application before it.

12. The writ petition is opposed by the State, opposite party No.4 Dr. Ajay Mishra and the Orissa Public Service Commission, Counter affidavits have been filed controverting the allegations of the petitioner and justifying the acts done and or caused to have been done by the Orissa Public Service Commission as also the decision of the State Administrative Tribunal.

13. Patiently we have heard the lengthy submission made by Mr. R.K.Rath, learned counsel for the petitioner, Mr. Y. Das for opposite party No.4, a candidate selected by the Orissa Public Service Commission, Mr.M.R.Mohanty the learned counsel for the Orissa Public Service Commission and Mr. P.K.Ray, learned Addl. Government Advocate for the State. We have perused the order of the State Administrative Tribunal. The judgement of the Tribunal is full of reasons it has ultimately concluded that in view of the reasons indicated in the decision it was hold that the procedure adopted by the Orissa Public Service Commission in selecting and recommending the names of candidates in order of merit for recruitment as Junior Teachers (Lecturers) in the Medical Colleges of the State was proper and needed no interference. The Tribunal dismissed the Original Application of the petitioner finding the same to be devoid of merit.

14. Being aggrieved by and dissatisfied with the decision of the State Administrative Tribunal, the petitioner has come to this Court.

15. For better appreciation and effective adjudication, this Court directed Orissa Public Service Commission to produce all the original documents pertaining to the interview, award of marks, selection and recommendation for necessary appointment.    Mr.M.R.Mohanty, in his usual fairness has produced all the relevant papers before this Court for perusal and appreciation.

16.
Mr. Rath has strongly argued on behalf of the writ petitioner challenging the selection made by the Orissa Public Service Commission vide Annexure-5 as also the decision of the State Administrative Tribunal mainly on the ground that under the Orissa Medical Education Service Recruitment Rules, 1979 framed under the proviso to Article 309 of the Constitution there is a provision for appointment of Junior Teachers (Lecturer) on ad hoc basis and by virtue of such appointment as per Annexure-2 the petitioner has been continuing as a Lecturer in Psychiatry . He submits further that it is of importance to note that the petitioner while working in the Psychiatry Department since 1985 has been discharging the clinical duties as also the duties of a Lecturer. Besides, it is submitted that on perusal Annexure-6 series, Annexure-7 series and Annexure-8, the Court may appreciate that the petitioner had represented / participated in various international Conferences held at different places, obtained various awards for his research work at National, Zonal and State levels and has also to his credit publications for which awards have been made besides requiring experience. Regard being had to the scope of advance science at the moment, there should be appreciation of merit of the persons concerned from various angles and different dimensions. The petitioner, according to Mr.Rath, has made in depth study in such advance science which would be evident from various annexures to the writ application. He has further argued that while the Orissa Public Service Commission invited applications for selection to the posts of Junior Teachers (Lecturers) there were certain guidelines and he has drawn attention of the Court to sub-rule (3) of rule 4 of the Orissa Medical Education Service (Recruitment) Rules, 1979 which runs as follows :-

“(3) In selection of candidates, Commission shall give due regard to the candidate’s academic attainments, experience, aptitude and ability to teach.”

17.
He has laid great emphasis on the aspect that the Commission is not free to make its own procedure. It is under the statutory obligations to follow the norms and procedure as envisaged in the aforementioned Rules and consistent with the said statutory rules and/or guidelines the Commission has to function. In the selection process if any procedure is obtained which is contrary to and inconsistent with the statutory rules and the guidelines, the entire selection process would be deemed to vitiated and judicial scrutiny and interference is must. It is not a case of an aggrieved candidate who has perused this litigation challenging the selection made by exports. Rather, the petitioner has pointed out certain statutory violation in the process of selection made by the Public Service Commission and the State Administrative Tribunal having not applied its mind to properly appreciate this aspect, intervention of the Writ Court is all the more necessary.

18.
The second phase of his argument is that in the selection, 100 marks having been allotted for career and only 10 for interview, best of the doctors could not be selected even with their best performance in interview as the marks secured in the H.S.C. and other under-Graduate studies were taken into consideration in evaluating career.

19. Mr.Rath argues that for making the selection there should be equal distribution of marks under different heads, even if there is no direction or rule to the effect. He has drawn attention of the Court to the decision reported in AIR 1971 SC 2303 (A.Poriakaruppan v. state of T.N.). He has also referred to the decision reported in AIR 1997 SC 2110, in particular para-16 thereof (Rajkumar v. Shakti Raj) and has submitted that in this case 100 marks had been kept for career and only 10 for interview. Since no written examination was conducted, it should have been appropriate to keep 50 marks for interview and 50 marks for the rest so that there should have been equal distribution of marks for selection.

20. In AIR 1971 SC 2303 (supra) it was held that unit wise distribution of seats in Medical colleges in Tamil Nadu declared violative of Arts. 14 and 15 as the object of selecting best candidates on a State-wise basis was not satisfactorily achieved by this method. The fact that applicants were allowed to apply to any one unit did not take the scheme out side the mischief of Articles 14 and 15.

21. Mr.Rath has added that the Hon’ble Supreme Court in two recent decisions have clarified the position that where written examination is not held, question of allotting smaller percentage of mark for interview would not arise and allotment of 50% marks for interview and 50” for the rest was uphold. The said recent decisions are AIR 1994 SC 39 (Anaar Ahmad v State of Bihar) and AIR 1994 SC 39 (A.P.State Financial Corporation v. C.M. Ashok Raju).

22. It is further argued that the statute demands that there should be consideration on four aspects, such as – academic attainment, experience, aptitude and ability to teach. To Mr.Rath it would be fallacious and the rule would be nugatory if on one item 100 marks would be set apart and for the other three items only 10 marks would be there. The Court may appreciate that the Public Service Commission in this case has failed to comply with the obligations reposed on it to pursue the aspect of distribution of marks properly on four items. The main thrust of his argument is that for career marks to be awarded to a candidate marks from the stage of H.S.C .Examination are considered. He has referred to an affidavit of one export, namely, Dr.Gopal Chandrakar who has stated that except acting as an Export he has no idea whether other procedures had been pursued. Mr. Rath has argued that the marks obtained by the candidates in viva voce should be taken percentwise and thus the petitioner’s case could not have been ignored and the selection of opposite party No.4 would be erroneous.

23. Mr. Rath has drawn inspiration from the decision reported in AIR 1960 SC 971 (vanguard Fire & Gen. Ins.Co. v. Frasor & Ross) wherein it was held that the Court has not only to look at the words, but also at the context, the collocation and the object of such words and interpret the meaning intended to be conveyed by the use of the words under the circumstances.

24. He has also referred to AIR 1988 SC 2031 (Atma Ram v. Ishwar Singh) to contend that interpretation of statute should be in furtherance of the object of the statute. It is stated that the object of the statute in this case is to pick up doctors out of the best ones equipped in medical science to teach under-graduate and post – graduate students in Medical Colleges. Hence, interpretation is to add marks secured in subjects unconnected with Medical Science, then it would defeat the very purpose of the statute.

25. Mr. Rath has also cited the decision reported in AIR 1997 SC 628 (K.V. Muthu v.Angamuthu Ammal) wherein it has been held that while interpreting a definition, it has to be borne in mind that the interpretation placed on it should not only be not repugnant to the context, it should also be such as would add the achievement of the purpose which is sought to be served by the Act. The construction which would defeat or would likely to defeat the purpose of the Act has to be ignored and not accepted.

26. He has developed his argument drawing attention to a decision of the Apex Court reported in AIR 1976 SC 1697 (State of Gujarat v. Chaturbhuj Maganlal) wherein it was held that it is well recognized that where the language of a statutory provision is susceptible to two interpretations, thereon which promotes the object of the provision comports best with its purpose and preserves its smooth working should be chosen in preference to other which introduces inconvenience and uncertainly in the working of the system.

27. He has challenged with greater force submitting that the Public Service Commission has not appreciated the statutory guidelines and the procedures even though age old can no longer continue on proper judicial scrutiny.

28. The question of estoppel does not arise so far as statutory guidelines are concerned. He has referred to the decision reported in AIR 1976 SC 1697 (State of Gujarat v. Chaturbhuj), AIR 1996 SC 2184 (S. Gopal Reddy v. State of A.P.) and AIR 1982 SC 121 (Chhaganlal v. Narandas) to controvert the case of the Public Service Commission  regarding estoppel against the statute.

29. He has argued with much vigour and force that the judgment of the State Administrative Tribunal should be struck down, inasmuch as the Tribunal has not appreciated all the aspects of the case and has not properly appreciated the rules and more so the facts placed before it. He has concluded that every decision is an authority for what it decides and not what follows from it logically and a decision is either based on facts proved or assumed to be proved and has drawn attention of the Court to the decisions reported in AIR 1985 SC 218 (M/s. Amar Nath Om Prakash v. State of Punjab) AIR 1990 SC 781  (M/s. Goodyear India Ltd.  v. State of Haryana) AIR 1989 SC 1194 (Municipal Corporation of Greater Bombay v. Thukral Anjali) in support of such preposition.

30. Mr. Y.Das, learned counsel appearing for opposite party No.4 the successful candidate in the selection by Public Service Commission, supports the action of the Orissa Public Service Commission as also the decision of the State Administrative Tribunal. 1 date-chart has been filed by him indicating different events from 1984. It is submitted that the petitioner joined the State Government service on 3rd of September, 1984 whereas opposite party No.4 completed M.D. in 1991. Opposite party No.4 joined the State Government service in 1992. The petitioner was appointed as a Junior Teacher (Lecturer) on ad hoc basis for a period of one year in 1994. The Orissa Public Service Commission advertised for 190 posts of Junior Teachers (Lecturers) on 2-7-1996. Interview was held for the post of Junior Teacher in Psychiatry on 26-11-96. The select list was published opposite party No.4 being at serial No.1 on 3-12-96. There was an order of the State Administrative Tribunal on 9-12-96 not to revert the ad hoc appointee, the petitioner. The Tribunal ordered on 12-3-97 that there was no bar in operation of select list and to appoint opposite party No.6, a candidate of S.E.B.C. category. Opposite party No.4 filed and application before the Tribunal for modification/clarification of the interim orders dated 9-12-96 and 12-3-97, as above. This Court had passed on order on   9-4-97 in O.J.C.No.5356/97 directing opposite party No.4 to approach the Tribunal for early disposal of O.A.No.3155/96 filed by the petitioner. Hearing started in C.A.No.3155/96 sometime in July, 1997 and final order was passed on 2-1-98 dismissing the Original Application filed by the petitioner and vacating the interim orders. The interim order of status quo regarding posting was passed by this Court on 16-1-98.

31. It is submitted that after joining as an Assistant Surgeon opp.party No.4 was posted to a Premier Medical College where he had no opportunity to collect the recommendations and publish various papers. At the entry to service, a mature person like petitioner cannot be compared at par with a youngster like opposite party No.4. By making career assessment, the Orissa Public Service Commission adopted a scientific formula, and in spirit has taken into account the academic performance into consideration. He has mainly relied upon the decision reported in 1997 (1) ATT (SC) 173 (Secy. (Health) Dept. of Health & F.W. and another v. Dr. Anita Puri and others) wherein it was held that P.S.C. is an expert body to assess suitability. In absence of any statutory criteria P.S.C. has the discretion of evolving its mode of evaluation of merit. Competence and merit of a candidate is adjudged not on the basis of his qualification but the career throughout his educational curriculum, experience in any field, general aptitude for job, extra curriculum activities like sports and allied subjects, personality and other germane factors for assessing suitability are necessary to be assessed by the expert body. Selection and appointment on the basis of higher preference qualification was held to be wholly unsustainable. Regarding allotment of marks by P.S.C. it has been held that there is no statutory rule or any guideline for evaluation of merit of a candidate and sole authority and discretion is vested in the Commission. The Commission is required to evolve relative fitness and merit and select candidate with such evaluation which is not arbitrary unless marks allotted would be found excessive. In the matter of selection through P.S.C., the exports having technical experience and high academic qualification in field of selection, Court should be slow to interfere with its opinion unless main fide is made out and established. P.S.C.being the expert body while it considers suitability of a candidate for a specified post after giving due consideration to all the relevant factors, the Court should not ordinarily interfere with such selection and evaluation.

32. It has been held in the said decision of the Apex Court that in adjudging the suitability of a person for the post, the expert body like Public Service Commission in the absence of any statutory criteria has the discretion of evolving its made of evaluation of merit and selection of the candidate. The competence and merit of a candidate is adjudged not on the basis of the qualification he possess but also taking into account the other necessary factors like career of the candidate throughout his educational curriculum experience in any fields in which the selection is going to be held his general aptitude for the job is to be ascertain in course of interview, extra curriculum activities like sports and other allied subjects, personality of the candidate as assessed in the interview and all other germane factors which the expert body evolves for assessing the suitability of the candidate for the post for which  the selection is going to be held. In this view of the matter, the High Court was found to be wholly in error in holding that an H.D.S. qualified person like respondent No.l in that case was on titled to be selected and appointed when the Government indicated in the advertisement that higher qualification person would get some preference. The said conclusion of the High Court therefore was held to be wholly unsustainable and was reversed.

33.
Mr. Y.Das submits that further in the case reported in AIR 1997 SC 2110               (Rajkumar   v.  Shakti Raj) it has been held  that  the procedure adopted in that case for selection of candidates was arbitrary and illegal. In the instant case the P.S.C. has taken note of rule 4(3) and in absence of any written test there was career marking for the throughout career of candidates. There was nothing wrong on the part of the P.S.C. For other three aspects, proper interview was held and marks were awarded. It is submitted that for 190 posts the same procedure was followed and all the candidates those who were selected have been allowed to join their appointments excepting opposite party No.4 and with all anxiety he is waiting for the final disposal of the present case so as to join his appointment.

34. Mr. Y.Das has refused all the arguments made by Mr.Rath that in the present case there was neither infraction of any statutory rule or guidelines nor is there anything to show that the selection process was either per verso or vitiated by any illegality for which the selection should be set aside to the prejudice of opposite party No.4.

35.
Mr. Mohanty, learned counsel appearing for the Public Service Commission has produced the entire records. We have perused the records presence of the learned counsel. We find that in fact opposite party No.4 stood in the position of Sl. No.3 but he topped the list as the candidates at Sl.Nos. 1 and 2 were not considered and he obtained higher marks in the interview, but after addition of career marks he stood much below opposite party No.4 and in between opposite party No.4 and the petitioner there is more than one candidate. Mr. Mohanty submits that there was no made fide and  P.S.C. acted with all bona fide and for years in absence of written test career marking is made throughout. After career marking, for all other aspects as indicated in the statutory rules the interview takes place by a body of experts and unquestionable personalities who select and recommend names for appointment. The petitioner had once before appeared for such selection but was unsuccessful. Without any murmur he again appeared this time and participated in the selection process at all material points of time. When there was no main fide and while considering the candidature the experts consistently followed the procedure, the case of the petitioner is misconceived as was also found by the State Administrative Tribunal with reasons and the Writ Court should be slow to interfere in the matter upset the decision of the Tribunal.

36. Mr. Mohanty has further submitted that the stops taken by P.S.C. were quite without any infirmity and it acted genuinely and bona fide and there is nothing wrong from any angle of vision.

37. Mr. P.K.Ray, learned Addl. Govt. Advocate has supported the case of opposite party No.4 as also the decision of the State Administrative Tribunal as also the recommendation of the P.S.C.

38. Patiently we have considered all the points raised on behalf of the petitioner, on behalf of opposite party No.4, on behalf of the Public Service Commission as also the State.

39. We remember the arguments of Mr. Rath that while there would he short listing in absence of written test, this short listing should not be taken for granted to be a part and parcel of the selection process and there should not be 100 marks for career marking and 10 marks for all the other there aspects by interview.

40. With all anxiousness we have considered the submission of Mr. Rath and checked up the statute in between the lines. Though it is for the purpose of selection the P.S.C. will take into consideration the four aspects for evaluation, yet there is no guidelines as to on which aspect what mark should be given. If the Public Service Commission with its can modality for years together has been following the procedure that in absence of any written examination career marking would be made and with this process the interview would take place for the other three aspects and the marks obtained in the interview would to added to the career mark, We do not find that there is infraction of any statutory guide lines or violation of any statute. True it is that in the advertisement there was indication that in the absence of written examination career marking would be there by short listing the candidates, but that does not mean that for the purpose of selection career mark would be overlooked or that there should be distribution of marks quality for the four aspects and in absence thereof the selection in the instant case would be deemed to be vitiated for which annexure –5 should be quashed and consequently the judgment of the tribunal should be upset.

41. With much deliberation on this aspect and regard being had to the facts of the present case in greater depth and details, we do not find that it would be prudent on the part of the writ court to interfere with the experts view in absence of any allegation as to mala fide or extraneous. The expert committee with its experience has made the selection and we are not inclined to interfere in the matter.

42.
For the foregoing reasons, although we appreciate the arguments advanced by Mr. RK Rath, learned counsel for the petitioner, we are afraid we cannot grant the relief as prayed for in the writ petition. We dismiss the writ petition and vacate all the interim orders. There will be no order as to costs.             

***

1998(1) SLR 165

Gurjit Singh v. State of Punjab (Pb. & Hry.)

A. Constitution of India, Articles 16 and 226 – Evidence Act, 1872, Section 115 –Writ Jurisdiction/Delay and Laches/Selection/Estoppel – Appointment to the posts of Punjab Civil Services (Executive Branch) – Selection process which commenced in the year 1993 was finalized in the year 1994 – Writ petition filed almost two years after the finalisation of the selection by the Commission and without any explanation for the long delay of two years – Petitioner guilty of delay and laches and that by itself is sufficient to reject his challenge to the nomination of respondent No.4 – After having taken part in the process of selection the petitioner must be deemed to have waived his right to challenge the nomination of respondent No.4 – Petitioner tried to take advantage of the nomination of respondent No.4 by pleading that his case was similar to that of respondent No.4 – Having done that, the petitioner cannot turn around and question the nomination of respondent No.4 in the petition filed almost two years of preparation of the merit list.






(Paras 9, 11 and 12)

B.   Constitution of India, Article 16 – Punjab Civil Services (Executive Branch) Class-I Rules, 1976, Rules 8 and 10 – Government of Punjab Allocation of Business Rules, 1986, Rules 2 and 4 – Government of Punjab Allocation of Business Rules, 1994 – Appointment – Nomination of respondent No.4 – Department of Health and Family Welfare bifurcated into two Departments – Department was headed by one Secretary – Respondent No.4 was working in the office of the Secretary, Department of Health – Thus he will be deemed to have been working in an office subordinate to both the Ministers – Therefore, there is no infirmity in the nomination of respondent No.4 – Petitioner claiming that he had a right to be appointed in terms of the circular dated 22.3.1957 as his name was included at Serial No.10 in the merit list prepared by the Commission – Held that a candidate does not acquire an absolute and undefeasible right to be appointed in the service merely on the basis of inclusion of his/her name in the waiting list – Thus the petitioner, whose name could at best be treated as included in the waiting list has no right to be appointed against the posts which became available after the initiation of the process for recruitment.










(Paras 13, 15 and 18)

***

S.B. CIVIL W.P.NO.2052/1998

D.D. 20.2.2002

Hon'ble Justice Dr. B.S.Chauhan

Dr.Anjali Gupta – Petitioner

Vs.

State of Rajasthan & Others – Respondents


The applicant who was an unsuccessful candidate challenged the selection on the ground that the Expert in the interview Committee was from Pathology Department and not from Micro Biology Department.


Held – Micro Biology has been a part of Pathology Department earlier.  Therefore, it cannot be said that the Expert from Pathology Department was not competent as Expert.

ORDER


The instant writ petition has been filed for quashing the selection of the respondents Nos.4 and 5 on the post of Senior Demonstrator (Micro Biology) in S.N. Medical College, Jodhpur.


The facts and circumstances giving rise to this case are that petitioner passed her M.B.B.S. Examination and took her M.D. (Micro Biology) and applied for the post of Senior Demonstrator (Micro Biology) and was appointed on the said post on ad hoc basis.  The R.P.S.C., respondent No.2 advertised three vacancies for the post of Senior Demonstrator (Micro Biology) wherein two posts were for general category. The interview for the said post was held on 3.6.1998.  In the Expert Committee, one Member was not from Micro Biology but was of Pathology.  As it came to the notice of the petitioner at a subsequent stage, she could not protest at the time of interview and in the result, the respondents Nos.4 and 5 have been selected.  Hence, this petition on the ground that one of the Expert was from Pathology and not from Micro Biology and the respondents who have been selected had been the student of other expert, therefore, he might have favoured them.


In the instant case as the expert has not been made party by name, the allegations that the selected candidate, that happens to be the students of the expert members could have favoured them, cannot be entertained nor there can be any presumption in law of such a favouritism.  Therefore, this issue is not worth examination.  (vide J.M. Banawalikar Vs. Municipal Corporation, Delhi & Ors., AIR 1996 SC 326; State of Bihar & Ors. Vs. P.P.Sharma, 1992 (Suppl) 1 SCC 222; I.K.Mishra Vs. Union of India & ors., (1997) 6 SC 228 and All India State Bank Officers Federation & ors. Vs. Union of India & ors., JT 1996 (8) SC 550).


The next issue raised by Shri Trivedi is that the expert called for the interview by the Commission should have been from outside the State of Rajasthan.


As there is no such requirement under the Rules or any Statutory Provision for calling the experts from outside nor there can be a general presumption that the expert within the State would not fairly held the selection, such a submission cannot be accepted.


It has further been contended that one of the expert i.e. Shri V.V.Kalra called for the interview was not the experts of Micro Biology but was the Professor of Pathology.  Therefore, the selection has been held at the mercy of a person not knowing the subject and, therefore, the selection stands vitiated.


Learned Counsel appearing for the respondents have made the submissions that Micro Biology had been bifurcated from the Department of Pathology and at the time of bifurcation, the teaching and non-teaching staff of the said department was given an option either to join the Micro Biology Department or to continue in Pathology Department.  Therefore, according to them, as Micro Biology was part of the Pathology, such a contention is not worth acceptance.  More so, after bifurcation, the persons who have got specialization in Micro Biology have not yet attained the status or seniority that they may be called by Commission for such an expert job.  Though Professor Kalra continued in Pathology Department, as Micro Biology has been a part of the Pathology earlier, it cannot be held that Professor Kalra was not competent as expert.


Shri Trivedi has placed reliance upon the judgment of the Hon'ble Supreme Court in Dr.Trilok Nath Singh Vs. Dr. Bhagwan Din Misra and others, AIR 1990 SC 2063 facts of which are distinguishable as in that case it has been held by the Apex Court that as the expert of Hindi were not available, the other persons who held the interview could not be said to be the expert.


In the instant case as the Micro Biology was the part and parcel of the Pathology Department prior to bifurcation, the above judgment and order is quite distinguishable.


No other point has been raised.  The petition is, therefore, devoid of merit and the same is hereby dismissed.

***

Civil Writ Petition No.2922 of 1991

D.D. 20.2.2002

Hon'ble Mr. Justice Dr. B.S.Chauhan

Dr. Rohitashwa – Petitioner

Vs.

The State of Rajasthan & Ors. – Respondents

Recruitment to fill up the vacancies in Radiology Department


Persons working in the parent Department of Radio Therapy and Radio Diagnosis were called as Experts.  As the Radiology Department was a part of Radio Therapy and Radio Diagnosis Department before its bifurcation the Experts were held to be competent.

ORDER


The grievance in this petition had been that the expert came to hold the interview were working in the Radio Therapy and Radio Diagnosis Department, though the vacancies was in Radiology Department.  As up to 1985, the Radiology was a part of Radio Therapy and Radio Diagnosis Department, the combine department was performing the functions of both specialities before bifurcation, it cannot be held that persons working in that parent department of Radio Therapy and Radio Diagnosis could not be called to hold interview for filling up the vacancies in Radiology.


Thus, in view of the judgment and order passed by this Court in S.B. Civil Writ Petition No.2052/1998, Dr. Anjali Gupta Vs. State and others, decided on 20.2.2002, there is no force in the petition and the same is hereby dismissed.

***

Civil Writ Petition No.45 of 1995

D.D. 02-09-1996

The Hon'ble Mr. Justice Malay Sengupta

S.D.Karthak Lepcha – Petitioner

 –vs- 

 Saran Kumar Thapa & Others – Respondents

Held – It is settled principle with regard to the subordinate legislations that when a Rule is not in conformity with the Act, the provision of the Act would prevail.  Similarly, if any departmental instruction is in contradiction with the provisions of the Rule, the latter would prevail (AIR 1970 Rajasthan 173 Goman Singh –vs- State of Rajasthan and 1989(1) SCC 175 SCC 175 (Union of India –vs- Soma Sundaram Vishwanath).

Selection by promotion to the post of District Civil Supplies Officer from the cadre of Inspectors – Rule 6 of the Sikkim Government Establishment Rules provides that promotions should be on the basis of seniority but subject to fitness and any other conditions laid down by the Government from time to time – Clause 1.7 of the notification dated 28.1.80 which was issued prescribing procedure for effecting promotion, gives illustration as to how the remarks in the A.C.Rs should be ultilised for the purpose of selection of candidates for promotion -  Following Clause 1.7 the D.P.C.  selected and recommended Respondent No.7 who was below the petitioner in the seniority list for promotion and has been consequently promoted as per order dated 2.11.95 – The High Court has held that clause 1.7 is applicable in case of promotion to a selection post and it is inapplicable in case of promotion simpliciter.  The High Court has consequently set aside the order dated 2.11.95 and directed D.P.C. to reconsider the matter.

JUDGMENT

This case arises out of a petition filed under Article 226 of the Constitution of India.

2.
The fact of the case relevant for our purpose is that the petitioner was initially appointed as a graduate clerk in a Government Department of Sikkim.  On 12.2.77 he was promoted to the post of Inspector and became attached to the Food & Civil Supplies Department.  He was selected and underwent training on various subjects necessary in the Food & Civil Supplies Department.  Exactly eight months after the appointment of the petitioner as Inspector, three more persons were appointed so.  Those three included the respondent No.1 who was a matriculate and held the post of Sub-Inspector in the Food Department before his promotion as aforesaid. The only scope for promotion available to the Inspectors of the Food Department was the post of Town Rationing Officer which was subsequently redesignated as District Civil Supplies Officer.

3.
Sometime in 1988 respondent No.1 was picked up from amongst the Inspectors and he was appointed as District Civil Supplies Officer on officiating basis.  The respondent No.1 was junior to the petitioner and other inspectors and was under qualified.  Sometime in 1990 the Government sent a requisition for the post of the Town Rationing Officer to the Public Service Commission and requested the Commission to arrange selection of one of the Inspectors to the said post on promotion basis through Departmental Promotion Committee.  The Departmental Promotion Committee as formed under Notification dated 23.6.87 took the decision on its meeting dated 6.4.90 and sent recommendation to the Government in favour of respondent No.1 by its letter dated 9.4.90.  The petitioner raised objection to such selection and sent representation to the Government.  In consideration of the representation of the petitioner, the Government decided not to approve the said recommendation and sent a fresh proposal to the Public Service Commission for making recommendation afresh.  That proposal reached the Public Service Commission in mid 1995.  The P.S.C. intimated the Government that while making the recommendation in 1990 they took into consideration the seniority of the petitioner as Food Inspector and found the respondent No.1 to be most suitable for the job.  The P.S.C. therefore refused to review its recommendation made in 1990.  On receipt of this letter from the P.S.C., the Government issued appointment letter in favour of respondent No.1 on 2.11.95 appointing him as District Civil Supply Officer with retrospective effect from 9.4.90.

4.
Being aggrieved over the situation the petitioner has filed this writ petition mainly challenging the order of promotion of respondent No.1

5.
The writ petition is being contested by three sets of respondents separately. The submission of the Government (respondent No.2) is that there was no nepotism, favouritism or irregularity at any stage of the proceeding which culminated in the selection and appointment of respondent No.1 in the post of District Civil Supply Officer.  Respondent No.1 might have been slightly below the petitioner in the seniority list but the P.S.C. took the seniority and merit of each of the candidates and made the recommendation.  The Government, in consideration of the representation made by the petitioner to the Government referred the matter to the P.S.C. once again with request to review its decision.  But the P.S.C. held that there was no reason to deviate from its earlier decision in the matter of recommendation.

6.
The P.S.C. (respondent No.3) contends that they have made their recommendation fairly in consideration of the A.C.Rs. and also in strict compliance with the rules and government instruction in this respect.

7.
The contention of respondent No.1 is that his name was duly recommended by the P.S.C. in consideration of his merit and that as he was continuing to officiate in the said post from before and since his name was recommended in April, 1990, he was given appointment with retrospective effect from the date on which he ought to have been appointed on the basis of the recommendation made by the Public Service Commission.

8.
There is no dispute over the fact that the post of District Supply Officer was to be filled up by promotion from amongst the Food Inspectors.  Both the petitioner and the respondent No.1 were Inspectors and that besides them three more names of Inspectors were considered by the P.S.C. while making the recommendation.  Rule 6 of the Sikkim Government Establishment Rules deals with the matter of promotion.  It has been laid there that the promotions should be on the basis of seniority but subject to fitness and any other conditions laid down by the Government from time to time.  The Government of Sikkim took certain decisions and issued Notifications from time to time in amplification of or for giving proper effect to the provision of Rules. By a notification dated 28.1.80 several Departmental Promotion Committees were formed.  Since the promotion to the post of District Civil Supply Officer is an entry into the lowest gazetted post, a Committee was formed as per Clause 1.1A of the above noted instruction.  It was recasted in June 1987, possibly consequent upon the formation of Public Service Commission in the State.  Clause 1.4 of the notification prescribes that five eligible persons are to be brought within the consideration zone when the vacancy is only one.  Clause 1.4 of the notification prescribes that five eligible persons are to be brought with the consideration zone when the vacancy is only one. Clause 1.5 of the Notification indicates that the Annual Confidential Reports for the past five years excluding the year in which the matter is being considered shall be taken into account by the Committee.  Clause 1.7 gives a vivid illustration as to how the remarks in the A.C.Rs. are to be utilized for the purpose of selection of the candidates for promotion.

9.
At the very outset it has been alleged by the petitioner that the respondent No.1 was treated in a manner different from the rest of the Inspectors as the happens to be nephew of the Joint Secretary of the Food & Civil Supplies Department.  It has been stated that though the minimum qualification for the Inspector was graduation, the respondent No.1 though a matriculate was appointed as Inspector.  He was No.5 in the seniority list and ultimately became No.4 on account of death of Inspector D.P.Sharma.  The position of the petitioner is at Sl.No.2.  It has further been alleged that the promotion should have been on the basis of seniority and if the senior man is found to be unfit for any reasons whatsoever, the case of the next senior man should be considered for promotion.  But that has not been done in this case of promotion.  The P.S.C. might have relied on Clause 1.7 of the Government Notification/Instruction and ignored the seniority of the concerned officers.  The petitioner urged that the instruction under Clause 1.7 is bad in law as it hits the basic structure of Rule 6.

10.
The petitioner submits further that the respondent No.1 was allowed to officiate in the post of Town Rationing Officer or District Civil Supply Officer ignoring the claim of other Inspectors senior to the respondent No.1. The allegation of the petitioner is that the Joint Secretary, uncle of respondent Nl1, managed not only the entry of the respondent No.1 in the service as Inspector defying the Rules, not only his officiating promotion out of turn but also giving superlative remarks in the A.C.Rs. which resulted in befooling the Departmental Promotion Committee.

11.
To appreciate the situation, we would require to deal with a few correspondence between the Government and the P.S.C.  But even before entering into the matter we must once again note that the case is of promotion to the lowest gazetted post in terms of Rule 6 of the Sikkim Government Establishment Rules, 1974 and that such a matter is to be dealt with by a Departmental Promotion Committee as pr Clause 1.1A of the Establishment Department Notification No.286/GEN/EST dated 28.1.80 read with Notification No.89/GEN/EST dated 12.6.87.  Whatever has been contemplated in these rules is that the promotion shall be on the basis of seniority subject to fitness which is to be assessed by the Departmental Promotion Committee.  Incidentally in the latest formation of the Committee, the Chairman and the Member of the Sikkim Public Service Commission have been included in the Committee.  Hence, it cannot be said that the matter of  promotion to the lowest gazetted post is to be dealt with by P.S.C.  It might be that P.S.C. was made the Nodal Office for such purpose.  Unfortunately, the correspondence between the Government and P.S.C. over the issue gives an impression as if the matter of promotion is being dealt with by the P.S.C. itself.  Even in their Affidavits the respondents described the position in such a manner that everything was done by the P.S.C. The D.P.C. virtually finds no place in the pleadings.

12.
On 28.2.90 the first requisition was sent from the Government to the P.S.C. for selection of Town Rationing Officer on promotion from the Inspectors.  The D.P.C. held its meeting on 6.4.90 and considered the A.C.Rs. and service records of give senior most Inspectors and on the basis of overall relative assessment made on the A.C.Rs. found the respondent No.1 suitable for promotion to the post of Town Rationing Officer.  The P.S.C. sent their recommendation accordingly on 9.4.90.  After more than four years the Government informed the P.S.C. on 26.7.94 that on the basis of recent decision of the Government and vacant post of District Civil Supply Officer was to be filled up by promotion from amongst the service Inspectors.  In this latter it was indicated that respondent No.1 was holding the said post on officiating capacity.  It may be noted incidentally that the post of Town Rationing Officer was designated as District Civil Supply Officer in the meantime.  On 1.4.95 the P.S.C. informed the Government that since the post of District Civil Supply Officer is the same as that of Town Rationing Officer and since the D.P.C. already made a recommendation on 6.4.90, there was no further action to be taken.   After sometime the P.S.C. again wrote to the Government on 26.5.95 asking for the reason for not accepting the recommendation dated 6.4.90.  The Government in its turn sent a letter to the P.S.C. on 20.6.95 stating that the recommendation of the P.S.C. for promoting respondent No.1 was not approved by the Government on 14.5.90 on account of representation submitted by the petitioner who claimed to be senior to the respondent No.1  P.S.C. replied to this letter on 5.7.95 to the effect that the petitioner's  seniority over respondent No.1 was taken into consideration by the Selection Committee on 6.4.90 and found the respondent No.1 most suitable for promotion.  The Commission requested the Government to let them know if there were any other reasons warranting review of recommendation already made by the Commission.  Since the P.S.C. did not think it proper to review the matter any further, the Government on receipt of the above letter dated 5.7.95 issued an order on 2.11.95 promoting the respondent No.1 to the post of District Civil Supply Officer with effect from 9.4.90.  After issuance of that order, the Government informed the petitioner on 10.11.95 with reference to his representation and demand justification notice that his case of promotion could not be considered at that moment.

13.
We should once again note that it was a Departmental Promotion Committee and not the P.S.C. who made the recommendation.  Non-acceptance of the recommendation of Departmental Promotion Committee is not that difficult a thing on the part of the Government.  Had it been a recommendation of the P.S.C. things could have been a little different.  When the Government by its letters dated 26.7.94 and 20.6.95 clearly indicated that the Government did not approve the recommendation of the D.P.C. and asked for further recommendation, the P.S.C. office should not have outright rejected the proposal of the Government to have the matter assessed afresh by the D.P.C.  Moreover, there is nothing on record to show that the D.P.C. itself had a sitting and took a formal decision before the letters dated 1.4.95 and 5.7.95 were sent from the office of the P.S.C. to the Government.  Thus the veracity of the decision for outright rejection of the Government's proposal dated 26.7.94 and 20.6.95 becomes doubtful.

14.
We have before us only one proceeding of the D.P.C. which is dated 6.4.90 and which indicates that the D.P.C. took the decision on the basis of overall relative assessment made on the Annual Confidential Reports.  It gives us the impression that the D.P.C. was guided by Clause 1.7 of the instruction of the Government in connection with Rule 6 of the Establishment Rules, 1974.  We may find from this Clause that if the entries in the A.C.R. are of excellent quality, a candidate having 7th or 5th position in the seniority list might occupy number 1 position for the purpose of Departmental Promotion.  It is to be seen if this Clause 1.7 is in conformity with Rule 6 which provides that the promotion should be on the basis of seniority subject to fitness.  We have already noted the implication of Clause 1.7.  It is in complete defiance of the provision prescribed in the Rue.  It is the settled principle with regard to the subordinate legislations that when a Rule is not in conformity with the Act, the provision of the Act would prevail.  Similarly, if any departmental instruction is in contradiction with the provisions of Rule, the latter would prevail.  Decisions reported in AIR 1970 Rajasthan 173 (Goman Singh versus State of Rajasthan) and 1989(1) SCC 175 (Union of India versus Soma Sundaram Vishwanath) would confirm the above proposition.  Rule 6 indicates priority on the seniority over fitness.  But Clause 1.7 suggests that quality would make the seniority insignificant.  This Court in its decision dated 8.6.92 in Writ Petition No.4 of 92 confirmed the position that Rule 6 contemplates seniority as the principal basis of promotion.  Learned Advocate General referred to a decision dated 27.6.95 in Civil Writ Petition No.19 of 02 by the same Judge to show that a contrary view was taken.  A reading of the two judgments would not lead us to the conclusion that the view taken in these two decisions are contradictory.  Again we have before us the decisions reported in 1983 (2) SLR 183 (T.N.Sankara Sundaram versus Director of S & P) and (1973) 2 SCC 836 (Union of India versus M.L. Capoor) which indicate that in case of promotion, the seniority should be the prevailing factor.  We should further note that quality and merit might prevail over seniority when it is a question of appointment in any selection post.  Besides the above two decisions we may refer to the decision reported in AIR 1967 S.C. 1910 (Sant Ram versus State of Rajasthan) in this context.  The State is also conscious about the legal position and for the said reason in its affidavit dated 8.4.96 it categorically stated "the present post being a selectional post and not a promotional post respondent No.1 was promoted on merit-cum-seniority".  But ultimately the respondents conceded that the instant case was not a case of promotion to a selection post.

15.
It has been pleaded by the petitioner that as Clause 1.7 of the Departmental Instruction is contrary to the specific provision in Rule 6 this particular clause should be held to be invalid.  It is true that Clause 1.7 of the Departmental Instruction is contrary to Rule 6 of the Establishment Rules.  But this Clause 1.7 cannot be held to be invalid outright.  Clause 1.7 holds quite good so far as promotion to a selection post is concerned but it is bad and inapplicable in cases of promotion simpliciter.

16.
We have already pointed out that the Departmental Promotion Committee made the recommendation on the basis of Annual Confidential Reports only. That means invoking Clause 1.7 of the Departmental Instructions.  Since it is not a case of promotion to selection post, the Committee palpably worked under misconception.  Therefore, the decision of the Selection Committee on 6.4.90 suffers from material irregularity and illegality.

17.
In cases of promotion in non-selection post, seniority should receive prime consideration.  Fitness should obviously be examined.  But not in the manner as illustrated under Clause 1.7.  Grammatically fitness means suitability.  It can be judged from various aspects besides entries in the A.C.Rs.  Academic qualification must be one of the elements in assessing the suitability.  In Sikkim, academic qualification receives priority in many respects.  Rule 10(a) of the Establishment Rules is a glaring example.

18.
Since the D.P.C. while considering the candidature on 6.4.90 was guided under a wrong application of the provision of law and since the D.P.C. had no occasion to apply its mind on the proposal of the Government to make the recommendation afresh, we cannot endorse the step taken by the Government in issuance of the retrospective order of promotion on 2.11.05.  At the same time we cannot impose any decision on the Departmental Promotion Committee.  It has neither been pleaded or prayed by the petitioner nor is permissible under the law to replace respondent No.1 by the petitioner.  Decision of the Supreme Court in State Bank of India versus Md. Mynuddin reported in AIR 1987 S.C. 1889 may be referred to in this context.  It should also be noted that such a prayer could also not have been made by the petitioner as he does not hold position at Sl.No.1 in the seniority list of Inspectors.

19.
We should also keep in our mind that the respondent has been officiating in the promotional post since 1988 though the initial officiating promotion was made in defiance of all the norms and rules.  It is needless to mention that even in adhoc and officiating appointments, norms and rules are to be followed strictly.  However, it would not be just and prudent to make any mandatory order to pull the respondent No.1 down from the post where he has been working so long, even on illogical and illegal manner.

20. From the above discussions it is,

ORDERED

That the writ petition be and the same is allowed in part on context but without any costs.  Departmental instruction at Clause 1.7 is held invalid so far as promotion to non-selection post is concerned.  The order of the Government dated 2.11.95 is set aside.  The Departmental promotion Committee would reconsider the requisition of the Government for recommendation for appointment in the post of District Civil Supply Officer on promotion in due consideration of the candidature in the light of the observations made in this judgement.  The respondent No.1 would, however, continue to officiate in the post till final appointment is made by the Government on the recommendation of the Departmental Promotion Committee.

***

TA. 44 of 1996

D.D. 29.9.1997

The Honble Mr. Chairman D.N.Sen

Nil Ratan Bagh - Petitioners

vs.

State of W.B. & Ors. - Respondents

Selection by promotion on recommendation of P.S.C.


 Recruitment to the post of Assistant Engineer in PWD 60% by direct recruitment – 40% by promotion from the post of Sub Assistant Engineer on recommendation of PSC – applicant/petitioner who was Sub Assistant Engineer was promoted to officiate as Assistant Engineer on ad hoc basis in 1986 – in 1994 the petitioner along with others including Respondent No.8 was considered for promotion by selection by PSC – after consideration of A.C.R., PSC recommended R.8 for promotion but not the applicant – aggrieved by that applicant filed Case No.TA 44/96 before the Administrative Tribunal – the Tribunal in view of the decision in Dalapat Abasaheb Solunke –vs- B.S.Mahajan , 1990 S.C.C. 484 to the effect that the decision of the Selection Committee can be interfered with only on limited grounds has declined to interfere with the decision of the PSC and rejected the application of the applicant for promotion with a direction to file a complaint to the police to prosecute the applicant for perjury under section 193 IPC.


In Writ Petition No.380/97 the High Court has set aside the order of Tribunal for prosecution of the applicant and also directed the PSC to consider the performance of the applicant since he joined the post of Sub Assistant Engineer and his 9½ years of service as Assistant Engineer and to assess his merit objectively as soon as the post of Assistant Engineer would be available for consideration


Complaining of non-compliance with the order of the High Court, the applicant/petitioner filed Contempt application and the same was dismissed as per order dated 29.11.2000.

Cases referred:

1990 S.C. 484  Dalapat Abasabheb Solunke –vs- B.S.Mahajan

1995 S.C. 974  State or Orissa –vs- Piyari Mohan Misra

J.T. 1996(1) S.C. 641 U.P. Jalanigam –vs- Probhat Ch. Jain

(1996) 10 SCC 565  P.Ramkrishan –vs- State of Kerala

JUDGMENT


The undisputed facts of this case are as follows:-


The petitioner joined the service as Sub Assistant Engineer on 22.3.73 and was confirmed to the said post in he Public Works (Roads) Department with effect from 1.6.79 vide Annexure 'B' in the gradation list of Sub Assistant Engineers as on 31.12.80 the position of the petitioner was 1062 and that of respondent No.8, 1064 vide Annexure 'C'.


After confirmation to the post of Sub Assistant Engineer he became eligible to appear in the Departmental Examination of the Department and promoted to the next higher post of Assistant Engineer and he duly cleared the said examination in 1985.  Thereafter by an order dated 24.10.86, vide Annexure 'B'     the petitioner along with 49 other permanent Sub Assistant Engineers were promoted to officiate as Assistant Engineer on ad-hoc basis for a period of six months from the date of his joining and his position in the said list of promotees was 50, vide Annexure 'E' the petitioner joined the promotional post on 28.10.86 and since then he has been continuing as Assistant Engineer and his tenure of ad hoc appointment was extended from time to time.


It is also the case of the petitioner that out of 50 Assistant Engineer appointed on ad-hoc basis prior to 1993, 17 were appointed on substantive posts but the petitioner along with two others were not appointed allegedly due to shortage of substantive posts.


The geneals of the dispute arose in 1994 when there were 13 vacancies in the posts of Assistant Engineer in the Department and the petitioner reasonably expected regular appointment in he substantive post and requested the respondents 5 & 6 to appoint him as such but in November 1995 the petitioner came to learn the respondent No.8, Junior to the petitioner was appointed in a substantive post and on an enquiry made in the office of the respondents 5 & 6 he come to learn that in August 1994 the respondent No.5 had issued orders for promotion of the respondent No.8 and some other Sub Assistant Engineers to the substantive posts of Assistant Engineer and the grievance of the petitioner arose due to issuance of the impugned order dated 5.8.94 by which the respondent No.8 was promoted to a order dated 5.8.94 by which the respondent No.8 was promoted to a substantive post of Assistant Engineer depriving the petitioner who has been serving in the post of Assistant Engineer since 28.10.86 ad-hoc basis.


Accordingly, the petitioner filed the instant writ petition before the High Court praying for a writ of Mandamus directing the concerned respondents to absorb the petitioner in the substantive post of Assistant Engineer and for further writ in the nature of Mandamus directing the concerned respondents from revoking and/or rescinding the impugned order dated 5.8.94 giving promotion to the respondent No.8 and for further consequential reliefs.


After the writ petition was received by this Tribunal on transfer, a supplementary Affidavit was filed by the petitioner challenging the purported order of reversion dated 28.12.95 vide Annexure 'H' directing the petitioner to revert to the substantive post of Sub Assistant Engineer.


Both the applications were contested by the respondents by filing Affidavits by the State respondents and other by other respondent No.8 and the State respondents in their reply contended, inter alia, that according to the rules of recruitment specified in rule 25 of the Public Works Department Vol 1, 60% of the Post of Assistant Engineers are filled by direct recruitment and the remaining 40% are filled up by promotion of confirmed Sub Assistant Engineers who have rendered 10 years of service, selection being made in both the cases by the public service commission, West Bengal, that a panel of Sub Assistant Engineers fit for promotion as temporary or permanent Engineers are maintained in consultation 8th Public service Commission, West Bengal that the candidature of the petitioner for such promotion to the post of Assistant Engineer on regular basis was considered by the public service commission along with other promotable office but the commission did not recommend the name of the petitioner for appointment to the post of Assistant Engineer as the commission did not find the petitioner fit for promotion to the said post.


It has been further contended that to give promotion and/or appointment to the post of Assistant Engineer under the public works department the recommendation of the public service commission, West Bengal is obligatory as there is no scope on the part of the Administrative Department to judge the suitability of the concerned promotable officers in the rank of Assistant Engineer under the West Bengal service of Engineers.


The State respondents have further contended that the name of the petitioner was forwarded every time since 1993 along with other promotable officers but the Commission on all occasions turned down the proposal of promoting the officer as they did not find him suitable for the post.


It is also the case of the state respondents that in terms of the Finance Department Memo dated 1.12.72 the Govt. servant should be selected for promotion on ground of merit and suitability in all respects and not on seniority.


Respondents 1, 2 & 3 filed another reply contesting the supplementary Affidavit filed by the petitioner and contesting that the impugned Annexure 'H' is totally manufactured and false to the knowledge of the petitioner.  Respondent No.8 also filed a reply contesting the application disclosing the same lines of defence as taken by the State respondents.  He has further stated that the state has abolished the post of Assistant Engineer created on purely provisional and ad-hoc basis with effect from 1.1.96 for its functional interest and that there is no such post existing in the department, the applicants filed two rejoinders, one challenging the opposition of the respondent No.8 and other challenging the opposition of respondent 1 to 33. 


We have heard the submissions of all concerned and gone through the petition, Affidavit in opposition of the contesting respondents, the rejoinders and the connected Annexure thereto.


At the outset, we may point out that the order dated 13.6.96 this Tribunal upon hearing of the supplementary Affidavit directed that the impugned order dated 28.12.95 vide annexure 'H' should be stayed until further orders.  There is however no dispute that in the meantime the petitioner joined his substantive post on reversion.


So the controversy boils to the point whether the petitioner who has been superceded by the respondent No.8 is entitled to be promoted to the post of Assistant Engineer with retrospective effect.


In course of the proceeding the P.S.C. was added as respondent and used an affidavit in reply wherein they supported their modalities of recommendation for selection of departmental candidates for promotional post of Assistant Engineer and contended that the Govt. cannot appoint a person whose name does not appear in the list of recommended candidates.  In paragraph xi) they have spelt out the mode of assessment of merit of the candidates and have further stated that the High Court in civil Rule No.6008(W) of 1985 decided on 2.12.85 by Hon'ble Justice U.C.Banerjee upheld the methodology obtained by the P.S.C. in respect of promotion from the rank of Sub Assistant Engineer to the post of Assistant Engineer (Civil) under the public works Department of the Govt. of West Bengal.  A copy of the judgement was annexed as Annexure 'X' to the reply.  They have also produced the relevant records to show the according to the Yardstick of the P.S.C., the petitioner could not be recommended for promotion.


On behalf of the applicant two points have been urged with all emphasis in support of the application.  In the first place, it has been argued that ACHs of the petitioner as Assistant Engineer (Ad-hoc) could not be compared with that of the respondent No.8 serving as Sub Assistant Engineer because that would be treating the unequals as equals.  Secondly it has been contended that the marks which have the effect of down grading the performance of the petitioner though not adverse should have been communicated to the petitioner in view of a recent Supreme Court decision reported as U.P. Jalanigam –vs- Probhat Ch. Jain J.T. 1996(1) S.C. 641.


Taking the first point first, when the petitioner is serving as Assistant Engineer whether temporarily or ad-hoc basis his performance is to be assessed vis-à-vis the post he is holding and he cannot expect that as Assistant Engineer he would get the ACH of a Sub Assistant Engineer.  Similarly, when the respondent No.8 is actually serving as Sub Assistant Engineer he cannot set any ACR for the post of Assistant Engineer.


In this backdrop, the ld. Counsel for the State respondents has argued that the public works department of the State Govt. sent the names of all eligible candidates as far back as 31st January 1986 vide Annexure 'E' and as the said process of selection by the PSC was time consuming the Ad hoc appointment was made under specific condition that such appointment does not confer any right to the Substantive post of Assistant Engineer which will be in accordance with the rules upon the recommendation of the PSC.  The PSC in their turn sent the list of successful recommended candidates by their letter dated 14.9.86 part of Annexure 'E' wherein at least 3 candidates viz. Falguni Roy Sl. No.1055 Harendra Nath Sl.No.1070 and Arun Sankar Gon Sl.No.1145 all under to the petitioner Sl.No.1006 superseded him because the PSC did not find the petitioner for recommendation.


It has also been argued on behalf of the State respondents with all emphasis that since then the petitioner did not make any grievance but waited till the respondent No.8 was promoted by order 5.8.94 Annexure 'G' to make out a belated plea purely out of personal grudge and that it is impossible to believe that the petitioner came to know about the promotion of respondent No.8 more than a year after it has taken place. It has also been argued on behalf of the State respondents that since 1986 onwards his name was sent to the commission for their consideration for selection to the post of Assistant Engineer but on a each occasion the commission did not find him fit the list of such correspondence being commission letter dated 26.9.96 part of Annexure 'G' to the reply.


So there is considerable force in the contention of the state respondents that the petitioner come out with the belated petition only out of some personal animosity against the respondent No.8.


Be that as it might, we have perused the documents of the P.S.C. including the basis of evaluation for recommendation on the strength of ACRs and the minimum mark for such recommendation is two, but the petitioner failed to secure that mark.

Relying on a Supreme Court decision reported in the case of State of Orissa –vs- Piyari Mohan Misra AIR 1995 S.C. 974 the Ltd. Counsel for the State respondents has argued that continuous officiation on adhoc post does not give rise to claim permanent status.  Very recently the Supreme Court has held in P.Ramkrishan –vs- State of Kerala (1996) 10 SCC 565 that continuous officiation for long period of 14 years does not confer any right of regularization where under the rules the post is to be filed up through selection by PAC as in the present case.  In this case the petitioner has already been reverted to the substantive post of sub Assistant Engineer and, therefore, there cannot be any question of regularization of his ad hoc appointment to the post of Assistant Engineer, left open for consideration.  As to the process of selection through PAC the law is well settled that it is not the function of the court to hear appeals over decision of the section committee to scrutinize relevant merits of candidates.  The decision of the selection committee can be interfered with only on limited grounds, such (1) as illegality or patent material irregularity in the constitution of the committee or its procedure with stating the selection, or (5) proved mala fide affecting the selection etc. vide Dalpat Abasabheb Solunke –vs- B.S.Mahajan, 1990 S.C. 484.  The ratio of the decision must apply with greater force when the selection is made through PSC and there is no allegation about illegal constitution of the commission or mala fide affecting the selection.

As to the communication of the adverse remarks in the ACRs the Ld. Counsel for the petitioner, relying on U.P.Jalanigam's case has argued that even the downgrading of the marks should have been communicated to him.  In the first place the facts of the aforesaid decision are clearly distinguishable (2) and secondly the State Govt actually forwarded his name for selection of the commission because he was eligible for such promotion and his name was not withheld by the State Govt. on the ground of adverse entries in the ACRs.  Therefore, the second branch of argument put forward by the Ld. Counsel for the applicant does not stand to scrutiny.

The applicant in his application has prayed for a direction to cancel the impugned order dated 5th August, 1994 promoting the Respondent No.8 to the post of Assistant Engineer.  There is absolutely no basis for such a prayer because Respondent No.8 was duly promoted after being recommended by the P.S.C.

Before concluding, we must advert ourselves to the another aspect of the matter viz. annexure 'H' to the supplementary Affidavit on the petitioner.

By filing a supplementary Affidavit on 24.4.1996 which was affirmed in the High Court on 12.1.1996 the applicant alleged that on 27.12.95 the petitioner was on leave due to treatment of his daughter and on 8.1.96 he came to learn from his colleague that by memo No.690 dated 28.12.95 the petitioner has been reverted to the post of Sub Assistant Engineer, Public Works Department and he procured an extract of the said memo and annexed it as Annexure 'H'.  The Memo reads as follows:

Extract copy

GOVT OF WEST BENGAL

PUBLIC WORKS DEPARTMENT

ESTABLISHMENT BRANCH

Public Works Department asked public service Commission West Bengal to regularize Sri Nilratan Bagh in the post of Assistant Engineer, Public Works Department with his annual confidential Report.  But Public Service Commission did not approve the case and therefore Shri Bagh Ad hoc Assistant Engineer, Public Works Department extended in the post upto 31.12.95.

Reverted to the post of permanent Sub Assistant Engineer, Public Works Department and posted to the office of the Govt. Architect Govt. of West Bengal   Writers' Buildings Calcutta-700 001.







Sd/- Illegible






Deputy Secretary-I, P.W.D.







Dated

Copy forwarded to Chief Engineer P.W.D./P/W(Roads) Deptt. Superintending Engineer State Highway Planning Circle/Executive Engineer Highway Service Division III, Bhabani Bhaban.








Sd/- Illegible







Addl. Chief Engineer, P.W.D.








Dated 28.12.95

Memo No.690



Dated 28.12.95

Copy forwarded to Sri Nilratan Bagh, Assistant Engineer, 7/2 Ram Chandra Seth Road, Howrah 711104 for information and necessary action.








Sd/- Illegible







        Executive Engineer







Highway Survey Division III







Bhabani Bhavan, Caulcutta-27.

Using such Annexure 'H' the applicant procured an interim order of stay from this Tribunal on 13.6.96 challenging the Annexure 'H' as a manufactured one the State respondents filed an application for vacating the interim order wherein the annexed original order being No.2188 R/5 dated 21.12.95 issued by the Additional Chief Engineering reverting him to the post of Sub Assistant Engineer in terms of P.W.D. Notification dated 29.11.95 a copy of which was duly endorsed to the petitioner Nilratan Bagh under Memo No. 1539/3-F-1 dated 29.11.95.  Subsequently Departmental Memo dated 21.12.95 referred to above was endorsed to the applicant under Memo No.690 dated 28.12.95 informing him that his prayer for E.L. dated 26.12.95 from 27.12.95 to 26.1.96 cannot be recommended for sanction.  He was instructed to join his duty immediately on 29.12.95 vide Annexure 'G' collectively.


In Annexure 'H' relied upon by the petitioner such endorsement does not tally with the original as would be evident from Annexure 'G' collectively.  It is patently clear that the original order of reversion dated 29.11.95 issued by the state Govt. in Public Works Department was duly endorsed to the petitioner on the same day there is no reason to believe that only on 28.12.05 he could procure an extract from some of his colleague which cannot but he manufactured one. We are, therefore satisfied that the applicant has committed perjury and exposed himself to prosecution u/s 193 of the IPC.  Since such conduct from a govt office cannot be condoned, particularly to the present circumstances of the case we are inclined to send a complaint through the Registry to the Chief Judicial Magistrate North 24 parganas at Barasat for necessary action.


In the ultimate result for the reasons discussed above we do not find any substance in this petition which is rejected without any order as to costs.  All interim orders stand vacated.  Registry to comply with our direction given in the body of the judgment.

***

WPST No.380 of 1997

D.D. 30.3.1998

The Hon'ble Mr. Justice Bhagabati Prasad Banerjee

The Hon'ble Mr. Justice Ronojit Kumar Mitra

Nil Ratan Singh - Petitioner

Vs.

State - Respondent

This Writ Application is directed against the order dated 29th September 1997 of the West Bengal State Administrative Tribunal rejecting the said application filed before the Tribunal and holding that the petitioner has exposed himself to prosecution under Section 193 of the Indian Penal Code for which a complaint was directed to be lodged by the Registry of the Tribunal to the Chief Judicial Magistrate, North 24-Parganas at Barasat for necessary action.

The fact of this case is that the petitioner, a Diploma holder in Civil Engineering, was appointed as Sub Assistant Engineer under the Public Works Department on 4.1.1972 temporarily and thereafter became permanent and in the gradation list of Sub Assistant Engineer, prepared by the public Works Department in this behalf, his name appeared accordingly as a permanent Sub Assistant Engineer.  Petitioner served as confirmed Sub Assistant Engineer for more than 10 years.  He was confirmed in the said post with effect from 1.6.1979 and in the gradation list his position was 1062.  After confirmation to the post of Sub Assistant Engineer, he became eligible to appear in the Department Examination of the Department and he passed the examination for such appointment held in the year 1985.  Thereafter, the petitioner along with 49 other permanent Sub Assistant Engineer and ad hoc basis for a period of six months from the date of joining the post.  The petitioner joined in the said promotional post of Assistant Engineer on 28.10.1986 and since then he was continuing as an Assistant Engineer and his tenure of ad hoc appointment was extended in public interest from time to time.

To be eligible for promotion to the post of Assistant Engineer, a Sub Assistant Engineer must fulfil, (a) that he rendered 10 years continuous service as Sub Assistant, (b) he must be confirmed in the post of Sub Assistant Engineer.  The petitioner was allowed to serve to the post of Assistant Engineer for about ½ years uninterruptedly and for such extension of service by 18 orders of ad hoc promotion, the duration of which was 6 months each were passed from time to time.  The last extension was for 6 months or until further orders.  It is the case of the petitioner that when the petitioner was last promoted, there were 32 vacancies in the post of Assistant Engineer and the petitioner's grievance is that even though large vacancies were there, the petitioner was not regularized in any of the vacancy for the post of Assistant Engineers which were available.

The petitioner after working 9½ years in the promoted post on ad hoc basis and after having the qualified period of service in the post of Sub Assistant Engineer for 10 years the petitioner was reverted to the post of Sub Assistant Engineer with a direction upon him to join the reversion was made because of the fact that the public service commission did not found the petitioner fit for promotion.

Thus, that the public service commission is an expert body and entrusted with the duties and functions in a matter of recruitment, promotion etc. But in the instant case, it is not understood by any stretch of imagination that a candidate is eligible for promotion to the post of Assistant Engineer and his services were required for the interest of the administration that the higher post and was allowed to continue on an ad hoc basis from time to time by 18 orders for a period of 9 ½ years was not found fit for promotion and accepting two revented.  It is difficult to understand that an officer who had been allowed to officiate and/or to work on ad hoc basis for 9 ½ years was not reverted if his performance or record of service was bad earlier.  In the matter of assessment of the merits, the public service commission can be said to be the sole authority and the court can not enter into this selection making process.  For this purpose, there might not have been any transparency in the matter and what passed post between the State Govt. and the public service commission.  What was the reason for which about after 10 years of officiating in the higher post, he was not found fit for promotion by the public service Commission court on the basis of the decided case laws cannot enter into this area, but the facts and circumstances of this case, particularly the fact that inspite of existence of the post, the case of the petitioner for promotion was not taken earlier, there is no answer and probably, the court at this stage cannot enter into such a question.  Secondly, it does not appear that the petitioner had any adverse remarks or adverse report.  Non existence of adverse remarks does not make one fit for promotion but if the petitioner was found to be worthless for promotion, in that event it is difficult to accept this position that after a lapse of 9 ½ years utilization of service in the highest post, has to be kicked back to his original post on the ground that he was not found suitable for such promotion because of the limitation on the power of the court in interfering with such a decision of the Public Service Commission and the State Govt. anything is possible, the authorities concerned are not required to give any reasons and the Court cannot enter into the merits of the cases. The court itself has imposed a limitation on the power of the court and perhaps might have given scope for act arbitrarily.  The court is powerless. Fairness and bias are two important grounds for which every administrative action can be challenged but in the matter of promotion even if the authorities concerned acted mala fide and/or did not act fairly, the government is helpless as under the law, he had not been given any scope for any remedy.  This court had every sympathy for the petitioner but unable to grant any relief in the peculiar facts and circumstances of this case and the restriction on the power of the court to interfere with such a decision even though the same may be mala fide, unfair, bias etc.  A person who had a lower to work in a promotional post for 9 ½ years on the strength of 18 elders passed in public interest is all on a sudden found unsuitable for the post. Because of the protection of the administration against exercise the power even though the same was exercised unreasonably and unfairly.

The petitioner's position was fourth in the list when there were 32 vacancies of Assistant Engineer. A list was prepared by the Deputy Secretary, PWD on 24th May, 1994, whereupon it appears that the petitioner was included in the list as fit for promotion along with 62 other candidates.  The petitioner filed an application under Article 226 of the Constitution before this Court on December 1995 but the writ application was transferred to the West Bengal Administrative Tribunal after the said Tribunal was created.  The petitioner was aggrieved by not regularizing the petitioner was aggrieved by not regularizing the petitioner who was serving on ad hoc basis in the post of Assistant Engineer since 1986.  The Tribunal on its merits found that as the public service commission did not recommend the case of the petitioner for promotion, there was nothing wrong in the matter.  In this connection, one point that was raised by the petitioner, requires careful consideration and that is that the promotion is given on the basis of the SER of Sub Assistant Engineer but for 9 ½ years but the petitioner was working as Assistant Engineer and as such the petitioner was working for so many years, there was no scope for making any assessment of the performance of the petitioner as Sub Assistant Engineer in as much as when a person is promoted on ad hoc basis and remainder in the higher post for a number of years his service record in that position is maintained.  The Tribunal did not deal with this point but proceeded on the footing that order of appointment of promotion on ad hoc basis was passed with the condition that the appointment was ad hoc and we did not confer any right to the substantive post of Assistant Engineer.  It is absolutely true but this does not throw any light to the question that was raised in the petition by the petitioner.  The recent trend of the decision of the Supreme Court that unless initial appointment was made after following the Recruitment Rule a person cannot be regularized in the post in which he might have worked for a member of year. The trend of the Supreme Court decision was otherwise previously but now that trend has changed. Regularisation cannot be claimed by the petitioner but the petitioner's claim for promotion after following the Recruitment Rules has to be made in a meaningful manner and regard must be had to the fact that he was allowed to occupy the higher post for 9 ½ years in the interest of public service and if his service was below the standard then required for the post he should have been reverted back to the substantive post long back. This long period might have created some expectations in the mind of the petitioner that he should be automatically promoted or regularised.  It is not known whether the public service commission had any occasion to consider the service record of the petitioner as Assistant Engineer or whether or the public service Commission had examined the post years of service as Sub Assistant Engineer excluding the last 10 years of serve in the highest post.  Accordingly, we think that it is a fit and proper case where the public service commission should considered of his performance since he has joined the post as Sub Assistant Engineer and his 9 ½ years service as Assistant Engineer and thereafter it is for the public service commission to assess the merit but merit must be considered objectively and not subjectively, such a consideration should be made as soon as the post would be available for consideration.

In this case, there is another aspect of the matter that the Tribunal has charged the petitioner of committing perjury and for which he has been exposed the prosecution under Section 193 of the I.P.C.  During the pendency of the matter before the Tribunal, the order of reversion was passed and the petitioner annexed an extract copy of the order which has been able to collect that he has not claimed that was true and correct copy and the copy that was annexed which document is said to have been described as committing the act of perjury is as follows:

Public Works Department asked public service Commission West Bengal to regularize Sri Nilratan Bagh in the post of Assistant Engineer, Public Works Department with his annual confidential Report.  But Public Service Commission did not approve the case and therefore Shri Bagh Ad hoc Assistant Engineer, Public Works Department extended in the post upto 31.12.95.

Reverted to the post of permanent Sub Assistant Engineer, Public Works Department and posted to the office of the Govt. Architect Govt. of West Bengal   Writers' Buildings Calcutta-700 001.







Sd/- Illegible






Deputy Secretary-I, P.W.D.







Dated

Copy forwarded to Chief Engineer P.W.D./P/W(Roads) Deptt. Superintending Engineer State Highway Planning Circle/Executive Engineer Highway Service Division III, Bhabani Bhaban.








Sd/- Illegible







Addl. Chief Engineer, P.W.D.








Dated 28.12.95

Memo No.690



Dated 28.12.95

Copy forwarded to Sri Nilratan Bagh, Assistant Engineer, 7/2 Ram Chandra Seth Road, Howrah 711104 for information and necessary action.








Sd/- Illegible







        Executive Engineer







Highway Survey Division III







Bhabani Bhavan, Caulcutta-27.

The order which was actually passed is as follows:-

No.2188 R/E




Dated, Cal…..the 21st Dece, '95


Shri Nilratan Bag, Ad hoc Assistant Engineer (Civil) now posted in the office of the Highway Survey Division No.11, under the Public Works (Roads) Directt. Has been reverted to the post of Sub-Assistant Engineer (Civil) in terms of the P.W. Deptt. Notification No.169 dated 29.11.95.

On such reversion the service of Shri Nilratan Bag, S.A.E. (Civil) at present holding the post of Asst. Engineer (Ad-hoc) is hereby placed under the disposal of the P.W.Directt., in terms of that Direct Notification No.170 dt. 29.11.95 for posting in Architect & Ex-officio Chief Engineer, P.W.Directt.







Sd/- J.Kanjilal,







Add.Chief Engineer.

Memo No.2188/1(5)-R/E

Copy with copy of the P.W.Department Notification No.169 dated 29.11.1995 forwarded for information and necessary action to the:-

(1) Deputy Secretary-II, P.W.D./Additional Chief Engineer (HQ) P.W.D.

(2) Superintending Engineer, State Y/Y Planning Circle

(3) Executive Engineer, Highway survey Division-III

The Executive Engineer is requested to kindly release Shri Nil Ratan Bag, Ad-hoc Assistant Engineer immediately to enable him to join his new posting as Sub Assistant Engineer (Civil) in the office of the Chief Government Architect & Ex-Officio Chief Engineer, P.W. Directorate.

The release order may be pleased be sent to this office within 29.12.1995, positively.








Sd/- Illegible








Addl. Chief Engineer








24.12.1995

Memo No.690





Dated 23.12.1995

`

Forwarded to Shri Nil Ratan Bag, Ad hoc Assistant Engineer (Civil since reverted to the post of Sub Assistant Engineer (Civil) for information and immediate necessary action.


His prayer for earned leave dated 26th December 1995 from 27.12.1995 to 26.1.1996 cannot be recommended for sanction, is instructed to join his duty immediately on 29.12.1995.








Sd/- Illegible








Highway S.D. No.II, I.,








P.W.(Roads) Department.


The sum and substance of both the order is that he has been reverted to his substantive post of Sub Assistant Engineer (Civil).  In the extract copy which has been able to collect from some other sources have only stated that the Public Works Department, asked the Public Service Commission to regularize the petitioner in the post of Assistant Engineer but Public Service Commission did not approve the case and therefore, his Ad hoc appointment and not been extended upto 31st December, 1995 and was reverted to the post of permanent Sub Assistant Engineer.  The order that was actually passed and which is said to be true and correct order states that the petitioner has been reverted to the post of Sub Assistant Engineer and on reversion he will joint to the reverted post.  In substance, the text of the order of both the cases are same. Even assuming that the Tribunal proceeded on the basis of the memo annexed by the petitioner the nature and character of the case cannot be said to have been changed or affected.  It is a well settled principle that a person cannot be penalized merely for annexing a copy of the document when the nature and character of the document is the same but languages are different and some statement was included therein which in form and substance, was the background of the case of the petitioner and for which the petitioner moved Tribunal and it is also a matter of fact that the public service commission not refused to regularize the service but reverted him to the substantive post after a lapse of 9 ½ years.


We are of the view, it is not at all a case which comes within the scope and ambit of section 193 of the I.P.C.


It is a principle of legal policy that a person could not be penalized expecting under a clear law. The court when considering in relation to the facts of the case which of the opposing construction of the enactment would give effect to the legislative intention should presume that the legislator intended to observe this principle.


Under the rules of procedure of the Tribunal a verified petition is filed even if a statement is made on affidavit the same cannot be said to be an evidence.  Supreme Court in the case of Smt. Sudha Devi VS M.P.Narayan & Ors., reported in AIR 1988 SC 1381 held that affidavits are not included in the definition of 'evidence' under Section 3of he Evident Act.


Section 30 of the Administrative Tribunals Act, declared that all the proceedings before a Tribunal shall be deemed to be a judicial proceedings within the meaning of sections 103, 23   and 228 of the Indian Penal Code.


Here, only thing which the petitioner has done that has been filed an incorrect copy containing certain incorrect statements but substance is that after 9 ½ years of service in the promoted post of ad hoc basis, he has been reverted, back to the 9 ½ years.  Both the documents show that he has been reverted back to the original post.  The original order also passed for reversion after 9 ½ years.  Both the documents show that he has been reverted back to his original post and that the petitioner has stated that he has been able to get it from some other sources.  He does not claim that it is a true and correct copy and that unless it has been established that by means of a fabricated document or false document a party has intended to get any extra or unjust benefit, the case become a case of fabrication but some mistakes or incorrect statements contained in a document which is in substance as the same as the original document, in our view, did not and could not constitute fabrication of evidence or amounts to giving a false evidence.


It is not a case that the petitioner has given an evidence before the Tribunal standing on the dock but annexed a document which was incorrect to some extent but not a case of annexing a quite different order, which can be said to be ca case of deliberately misleading the court by fabricating false and frivolous evidence and/or document.


Further, if a false documents produced or a false evidence is given before a Court of Law to mislead the Court to get an order in its favour that would be an evidence.  But in the facts and circumstances of this case, we are clearly of the view that the petitioner could not have been proceed under Section 193 of the I.P.C. as it has to be established that a false evidence was given for an illegal purpose or to make some illegal gains and/or to cause some loss to others, petitioner was very much careless and there was some lapses on the part of the petitioner in not annexing correct document, but the petitioner in his anxiety produce the order which is in form and substance and is an order of reversion reverting the petitioner from the post of Sub Assistant Engineer after 9 ½ years.  Under such circumstances, we are clearly of the view that the Tribunal was wholly wrong in observing that the petitioner has prima facie committed perjury and exposed himself the prosecution under Section 193 of the I.P.C.


In our view, the view of the Tribunal is wholly wrong and the Tribunal should not have penalized the petition in the manner that the Tribunal has sought to impose in the facts and circumstances of this case.  Original order and the order produced by the petitioner did not change the nature character or the complexion of the case that he has been reverted.  Technically cannot be allowed to be prevailed in the matter or prosecution.  Motive and the ulterior object is a relevant factor which must not be lost sight off and accordingly, we set aside the portion of the order of the Tribunal by which the Tribunal was purportedly satisfied that the petitioner had been prima facie committed perjury and exposed himself to prosecution under section 193 of the I.P.C. and such a conduct from the Govt. Officer cannot be condoned particularly in the circumstances of the case and accordingly, the Tribunal had directed to send a complaint through the Registrar of the Tribunal to the Chief Judicial Magistrate, North 24-Paranas, Barasat, for necessary action.  In our view, this is not justified in the facts and circumstances of this case.


Accordingly, the appeal in so far as the filing a complaint on the ground of committing an offence under Section 193 of the I.P.C. is allowed with a direction to consider the petitioner's case for promotion in the light of the observations made above in this judgment.


I agree                                          

***

WEST BENGAL ADMINISTRATIVE TRIBUNAL

                  Case No. TA. 577 of 1996 and connected cases

                                   D.D. 26.11.96

                    The Hon'ble Mr. D.N.Sen, Chairman

                    The Hon'ble Member (A) R.Khadukhi

Munshi Kamrul Jamal & Ors. - Applicant

Vs.

State of W.B & Others - Respondents

Irregularity and malpractice in selection process  – Fresh selection ordered


Recruitment to the post of Homoeopathic Compounder-cum-Dresser – Directorate of Homoeopathic conducted interview of the candidates sponsored by the Employment Exchange including the petitioners through two Interview Boards – A panel of successful candidates was prepared and provisional selection letters were issued to selected candidates including the petitioners – Because of allegations of malpractice in the selection process final appointment letters were not issued – The Joint Secretary in Health Department conducted enquiry and submitted report that the selection process is vitiated by fraud and recommended for fresh selection – The petitioners assailed the said reports – The Administrative Tribunal as per order dated 26.11.96 directed enquiry through Detective Department of the Kolkotta Police with the observation if the Police enquiry supports the contention of the State Government that the selection was vitiated by fraud the panel should be quashed and thereafter fresh interview should be held through the PSC – Police report was submitted confirming irregularity in the selection process but no action was taken by the PSC for  fresh selection – Hence the petitioner filed Writ Petition 2/1998 – High Court in view of the Police report that there were malpractices in the selection process directed PSC for holding fresh selection in terms of the order of the Tribunal dated 26.11.1996.

JUDGMENT


The fate of 43 unemployed youths hangs for decision in these four applications which were heard analogously as common question of facts and law are involved in all these applications In TA 577 of 1996 which is the main application before us there re many as 32 applicants seeking employment to the post of Homoeopathic Compounder-cum-Dresser under the Directorate of Homoeopathic, Govt. of West Bengal.  Similarly in TA 574 of 1996 there is one applicant claiming appointment to such post and in OA 169 of 1996 there is one such applicant and in OA 449 of 1996 there are as may as 9 applicants.


Shorn of all minor details, the case of petitioners is that, being sponsored by concerned Employment Exchanges they were called for interview by the Directorate of Homoeopathic for several vacant posts of Homoeopathic Compounder-cum-Dresser under the Directorate and pursuant to a Govt. Order dated 28th January, 1994 (Annexure 'B' to the petition), two Interview Boards were constituted for holding interview of the candidates and complete the process of selection. Thereafter on diverse dates interview were held during April, 1994 and a panel of successful candidates was duly prepared. The petitioners state that they were given provisional selection letters with the direction to appear before the Medical Board and to fill up the Police Verification Forms. They duly complied with the direction and were found medically fit by the Board constituted for the purpose and also submitted their Police Verification forms duly filled in  But since then in spite of repeated representations formal letters of appointment were not issued and ultimately they came to learn that on the basis of some complaints by unsuccessful candidates an administrative enquiry was held at the instance of the respondent no.1, behind the back of the petitioners, and on the basis of the alleged enquiry report the entire selection process has been sought to be nullified.  Hence the application.


The Respondent-State has contested the applications by filing Affidavits-in-Reply, except, in TA 574 of 1996 and their case is that on the basis of various complaints received by the State Govt. regarding serious irregularities and malpractices in the matter of selection, Shri D.K.Chakraborty, a Joint Secretary in the Department of Health, Govt. of West Bengal was directed to hold a detailed enquiry into the entire selection process and Shri Chakraborty submitted a detailed report on the 31st March 1995 (Annexure 'Y' to the Affidavit in opposition with positive findings that the entire selection process was conducted with ulterior motive and vitiated by fraud and shrouded with mystery for which they suggested that the whole process should be nullified and a fresh move should be initiated for interviewing the candidates afresh and also suggested that the process would be leak proof, if a written test is proceded  by oral interview.


From the respective and rival contentions of the parties it is clear that the bone of contentions is the administrative enquiry report (Annexure 'Y' to the opposition) and ultimate result of those applications depends on a decision on the said enquiry report.


It cannot be disputed for a moment that the impugned enquiry report by the Joint Secretary of the Department was a purely administrative act and judicial review upon such report is strictly limited to the question of arbitrariness and reasonableness of the report.  The ld. Advocate appearing for the petitioners has sought to assail the report on the grounds inter alia, that it is violative of natural justice and that the members of the Interview Board who have been condemned in the report have either been promoted to higher post or given extension of service. Taking the cue from a Supreme Court decision reported as Anil Baipadithaya & Ors vs State of Karnataka (1995) 6 Supreme Court Cases 531, it has been contended that the State while promoting the members of the Selection Committee cannot cancel the appointment of the petitioners on the alleged ground of fraud and collusion committed by petitioners for securing appointment.  In other words the State cannot be allowed to blow hot and cold and should have treated the parties alike.  But the main distinguishing features of the reported decision is that in that case the students got the admission and studied for two years when the selection process was sought to be quashed.  But in this case no appointment has been made on the basis of the impugned selection process and that takes the present case out of the purview of such decision.  In the next place, the ld. Advocate for the petitioners relied on a number of decisions pertaining to the departmental enquiry by a disciplinary authority against the delinquent officer and those cases have no relevance to our case in hand.


Apart from such legal proposition, the ld. Advocate appearing for the petitioners has sought to point out that on merits the enquiry was vitiated because of perversity in as much as the enquiring officer did not examine all the members of the Selection Board nor even any of the candidates appearing before the Selection Board. But it appears to us that it was an internal administrative enquiry prompted by serious allegations of fraud and malpractices and the departmental files produced before our scrutiny actually support, at least prima facie, the imperative need to enquire into selection process, and the report itself shows that an under qualified candidate was selected for appointment.


Be that as it might be the hard fact remains that by issuing provisional letters of appointment (Exhibit 'B' series) subject to medical test and police verification, a legitimate expectation was allowed to grow up in the minds of the successful candidates and indeed they were seriously prejudiced by non-implementation of the result of the selection process by withholding the final letter of appointment.  But at the same time fraud is if established, vitiates most the solemn transaction and no right can be based on fraud or wrong, irrespective of the question whosoever might have committed the same.


Therefore, giving our anxious consideration to the facts and circumstances of the case, more particularly the impugned enquiry report, in the light of materials made available to us we have decided that for the ends of justice there should be a thorough police enquiry through the Detective Department of the Calcutta Police to find out if and how any fraud, collusion or malpractice was committed in the process of selection which is the subject matter of controversy.   If such enquiry by police reveals that there was no material irregularity or fraud or malpractice in the process of selection then the panel prepared by the Selection Board should be adhered to and appointment should be given strictly on the basis of such panel.  If, however, the police enquiry supports the contention of the State Govt. that the entire process for the selection was vitiated as alleged by the State Govt., the panel should stand quashed.  In that event, the State respondent should hold a fresh interview through the Public Service Commission, West Bengal only in respect of the candidates who appeared before he two selection boards as indicated earlier, excluding of course, the candidates whose involvement in such fraud or collusion etc. may be detected.  No new candidates should be called to appear in such interview.  If further vacancies occurred in the meantime such vacancies may be filled up by fresh advertisement and interview according to the recruitment rules and recruitment of the respondent State.  The entire process should be completed within four months from the date of communication of this order to the respondents, more particularly respondent No.1, who should direct the police administration to conclude the enquiry within a month and such enquiry should be held by an officer not below the rank of an Assistant Commissioner of Police in the Detective Department of Calcutta Police.


In view of the above premises we dispose of these applications with direction upon the respondent, more particularly no.1 to act in accordance with the directions given above. Respondent No.1 shall make available all relevant information and records to the Police for holding a comprehensive enquiry and a detailed report for further action by the respondent No.1 as indicated above.


Before concluding, we must dispose of the contention of the petitioners in TA 574 of 1996 who has argued that as no Affidavit-in-Opposition was filed against his application it should be allowed on the footing that his allegation go uncontroverted.  We are not prepared to accept such contention as all these applications have been heard analogously and as all the materials relevant for our decision have been taken into consideration for our judgement.


This judgement and order shall govern all the four applications cited above.

***

CALCUTTA HIGH COURT

WPST NO.2 OF 1998

D.D. 7.4.1998

The Hon'ble Mr. Justice Bhagabati Prasad Banerjee

The Hon'ble Mr. Justice Ronojit Kumar Mitra

Munshi Kamrul Jamal  - Petitioner

Vs.

State of West Bengal - Respondent

JUDGMENT


In this writ application the petitioner has challenged the validity of the order of Tribunal dated 5.12.1997, the Tribunal rejected the application filed by the petitioner.  The fact of this case in short is that by the order dated 26.11.1996, the Tribunal disposed of several applications which were heard analogously as common question of law and fact involved in all those applications.  The petitioners were all sponsored by concerned Employment Exchange.  They were called for interview by the Directorate of Homoeopathy for several vacant posts of Homoeopathic Compounder-cum-Dresser.  Interviews were held on diverse dates and a panel of successful candidates were also prepared. The case of the petitioners were that they were given provisional selection letters with direction to be appeared before the Medical Board and to fill up the Police Verification Forms which they duly complied with and since then they were not issued any formal letter of appointment.  The State respondent contested the applications by filing affidavits and disclosed and on the basis of serious complaints regarding gross irregularities and malpractices in the matter of selection, Shri D.K.Chakraborty, a Joint Secretary in the Department of Health, Govt. of West Bengal, was directed to hold a detailed enquiry. Enquiry was held and in the said Administrative enquiry, it was found that the entire selection process was conducted with ulterior motive and vitiated by fraud for which the entire selection was nullified and a fresh move was directed to be initiated for interviewing the candidates afresh.  The Tribunal was not happy with the situation and the Tribunal disposed of the same in inter alia by the following directions:-

"There should be a thorough police enquiry through the detective Department of the Calcutta Police to find out it and how any fraud, collusion or malpractice was committed in the process of selection which is the subject matter of controversy.  If such enquiry by police reveals that there was no material irregularity or fraud or malpractice in the process of selection then the panel prepared by the Selection Board should be adhered to and appointment should be given strictly on the basis of such panel.  If however, the police enquiry supports the contention of the State Govt. that the entire process for the selection was vitiated as alleged by the State Govt., the panel should stand quashed.  In that event, the State respondent should hold a fresh interview through the Public Service Commission, West Bengal only in respect of the candidates who appeared before the two selection boards as indicated earlier, excluding, of course, the candidates whose involvement to such fraud or collusion etc. may be detected.  No new candidates should be called to appear in such interview."


In terms of the said order of the Tribunal a report was submitted by the Assistant Commissioner of Police (G), Detective Department, Lalbazar, wherein manipulation in respect of some of the candidates were disclosed, but admittedly there was no allegation in respect of any of the petitioners. In respect of any of the petitioners.  In respect of some other candidates there was interpolation of results and ultimately it was held that during preliminary enquiries prima facie it appears that the process of selection was not at all fair and there were reasons to believe that the same was conducted with some ulterior motive.  The said police report dated 20th February, 1997 was submitted before the Tribunal on 24.2.97 and before the Tribunal, the learned Advocate for the State submitted that the Public Service Commission was not complying with the direction given in the body of the judgment dated 26.11.1997 and on such submissions made by the State Govt., the State Govt. was directed to make a formal application for necessary directions by the Tribunal and that was to hold a fresh interview through the Public Service Commission.  Several adjournments were given and ultimately on 19.9.1997, the petitioners filed applications prayed for copy of the police report and on receipt of such police report filed this application challenging the validity and correctness of the police report dated 20th February 1997 and prayed for giving effect to the selection made in respect of the petitioner on the ground that in the police report nothing was said against the selection of the petitioners.  Ultimately, at that stage, the Tribunal held that the Tribunal was not inclined to accept the contention of the petitioner challenging the police report and upholding the selection process which was the subject matter of controversy in the earlier petition.


Mr.S.C.Bose, learned Advocate appearing on behalf of the petitioner, submitted that wherein nothing was said about the selection of the petitioner the earlier selection in so far as the petitioner is concerned, should be given effect to.  But in view of the earlier order of the Tribunal dated 26.11.996 that if after police enquiry, it revealed that there was no material irregularities or fraud in the process of selection in the panel prepared by the Selection Board should be adhered to and the appointment should be given strictly on the basis of such panel.  The Tribunal also made it clear that if however, the police enquiry supports the contention of the State Govt. that the entire process of selection was vitiated as alleged in the said Administrative Enquiry Report, in that event, the panel shall stand quashed.  The order of the Tribunal dated 26.11.1996 has reached its finality.  True that the police report is highly unsatisfactory.  It is also equally true that it was not a case where the candidates adopted unfair means but the persons responsible for making selection indulged in large scale malpractices and that in terms of the earlier order passed by the Tribunal, the police did not go into the question to find out the responsibility of the officers concerned who were guilty of adopting malpractices. It is very unfortunate that innocent candidates have to suffer because of malpractices and corrupt practices adopted by the responsible officers of the State Govt. who in public interest are required to be proceeded against as it would be contrary to public interest and in the interest of the administration to keep such officers who had indulged in such malpractices should be penalized. The police did not make any venture to find out or to identify these irresponsible officers but admittedly, the police report indicates that in case of some of the candidates who are not the petitioners or the applicants at the second stage before the Tribunal, were sought to be favoured by adoption of malpractices by changing their marks or positions in the merit list.


We are clearly of the view that if the petitioners were aggrieved by the order of the Tribunal dated 26.11.1996, directing that enquiry to be held by the Police Department, the petitioner should have challenged the same and should not have waited until the enquiry report is furnished and that in the instant case, the police report was submitted before the Tribunal on 24.2.1997 but the petitioner applied for copy of the police report before the Tribunal on 19th of July 1997.  The Tribunal, in our view, could not reopen the issue but directed that if the police report shows any malpractices there should be a fresh selection and it is admitted position that the Public Service Commission did not carry out the order of the Tribunal for holding a fresh selection as the posts are lying vacant and the candidates are suffering very badly because of the latches and negligence on the part of the Public Service Commission.


If any malpractices have been committed in the selection process and on the basis of the finding made in this behalf of the Police Authorities that there are cases of malpractices and if on that basis the selection is treated as illegal and a fresh selection is directed to be made.  In our view, this does not give any right on the persons who are placed in the panel to challenge the decision for a declaration that the selection process has not vitiated.


The Police Report was unsatisfactory but on the face of the police report I cannot be said that no malpractices was adopted.  One thing which is very much surprising that the Public Service Commission had not taken any steps for holding a fresh selection without any reason whatsoever.


Accordingly, we are of the view that it is a fit and proper case that the State Govt. is directed to the Public Service Commission for holding a fresh selection and the Public Service Commission is hereby directed to take steps for holding a fresh selection on the basis of the order of the Tribunal dated 26.11.996 within four weeks from the date of the communication of this order.


For the aforesaid reasons this writ application thus stands disposed of.

***
